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Commonwealth of Pennsylvania 
Pennsylvania llistorical and Museum Commission 

Michael L. Shema 

Bureau for Historic Preservation 
Commonwealth Keystone Building, 2nd Floor 

400 North Street 
Harrisburg, P A 17120-0093 

.WWW.phmc.state.pa.us 
April 28, 2010 

Civil & Environmental Consultants, Inc. 
333 Baldwin Road 

TO EXPEC:-;[: 8E\IIE\V USE 
BHP Rf:FERENCE NUrv~3ER 

Pittsburgh, PA 15205 

Tlear Mr. Shema: 

Re: File No. ER 2oo9-0199-125-E 
COE Individual Chapter 105 
Permit, Section 404 Permit & 
E&S Permit: Templeton Fork 
Stream Restoration & Wetland 
Mitigation, East Finley Twp., 
Washington Co. 

The Bureau for Historic Preservation has reviewed the above named 
project under the authority of the Environmental Rights amendment, Article I, 
Section 27 of the Pennsylvania Constitution and the Pennsylvania History Code, 
37 Pa. Cons. Stat. Section 500 et seq. (1988), and in accordance with relevant 
Federal legislation. This legislation includes Section 106 of the National Historic 
Preservation Act of 1966, as anlended in 1980 and 1992, the regulations (36 CFR 
Part 800) of the Advisory Council on Historic Preservation, the Surface Mining 
Control and Reclamation Act, and OSM's regulations. This review includes 
comments on the project's potential effect on both historic and archaeological 
resources. 

As a result of a project review by Mark McConaughy of our staff, it has 
been established that potentially significant archaeological sites are located in or 
near your project area and others are likely to exist. These resources could be 
adversely affected by project activities. A Phase I archaeological survey to verify 
the extent of known sites and to locate other sites is needed to determine their 
eligibility for listing in the National Register of Historic Places. Guidelines and 
instructions for conducting Phase I surveys are available on our web site at 
http://www.phmc.state.pa.uslbhplInventories/ ArchaeologyGuidelines.pdf or from 
our office upon request. The recorded sites in the area are listed below. 

P.A.S.S. # 36WH 1 022 (see attached map) 

At this time, we recommend that the permit be denied and we request a 
conference to discuss the effects to archaeological resources within the permit 
area. We also recommend that, if the Phase I survey is not undertaken, that the 
pern1it be conditioned to require that archaeological investigations be conducted if 
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sites are discovered after the Inining permit is issued. We also request that you 
provide us with written justification for your decision if you elect not to conduct 
the Phase I survey. 

If you need further infonnation in this matter please consult Kira Presler at 
(717) 705-0700. If you need further information regarding archaeological survey 
please contact Mark McConaughy at (724) 527-5585 x103. 

Douglas C. McLearen, Chief 
Division of Archaeology & 
Protection 

Cc: Consol Pennsylvania Coal Company, LLC. 1525 Pleasant Grove Road, 
P.O. Box J, Claysville, PA 15323 

COfU>-it-tsbutghnistrid~' 
DEP, Southwest Regional Office 
Mark A. McConaughy 





Commonwealth of Pennsylvania 
Pennsylvania Historical and Museum Commission 

Bureau for Historic Preservation 
Commonwealth Keystone Building, 2nd Floor 

400 North Street 
Harrisburg, P A 17120-0093 

www.phmc.state.pa.us October 7, 2008 

Gregory Heilman, PE 
Michael Baker Jr., Inc. 
Airside Business Park 
100 Airside Drive 
Moon, PA 15108 

Dear Mr. Heilman: 

Re: 

TO E>:r:·:_~r.': :'-~ :')?,\'lcVV USE 
BHP N[Ft::HEt'·~Cc 1"~UM3ER . 

File No. ER 2002-1693-059-M 
COE New Coal Refuse Disposal 
Area Pennit: Bailey Coal Refuse 
Disposal Area No.5-Sediment 
Pond Development, Richhill Twp., 
Greene Co. 

The Bureau for Historic Preservation has reviewed the above named 
project under the authority of the Environmental Rights amendment, Article 1, 
Section 27 of the Pennsylvania Constitution and the Pennsylvania History Code, 
37 Pa. Cons. Stat. Section 500 et seq. (1988), and in accordance with relevant 
Federallegislation. This legislation includes Section 106 of the National Historic 
Preservation Act of 1966, as amended in 1980 and 1992, the regulations (36 CFR 
Part 800) of the Advisory Council on Historic Preservation, the Surface Mining 
Control and Reclamation Act, and OSM's regulations. This review includes 
comments on the project's potential effect on both historic and archaeological 
resources. 

As a result ofa recent field visit on October 3,2008, by Mark 
McConaughy of our staff, it has been established that potentially significant 
historic sites are. located in or near your project area and others are likely to exist. 
These resources could be adversely affected by project activities. A Phase IA 
archaeological survey is required to verify the extent of the 19th Century 
Fannstead that will be destroyed by the project and detennine its eligibility for 
listing in the National Register of Historic Piaces. Also, the Zollar (or Sollar) 
cemetery needs to be documented since it could potentially be indirectly impacted 
by the project. Guidelines and instructions for conducting Phase I surveys are 
available on our web site at 
http://www.phmc.state.pa.uslhhp/Inventories/ Archaeolo gyGuidelines.pdf or from 
our office upon request. The historic sites in the area are listed below. 

Existing 19th century farmstead. 
Zollar Cemetery (19th century) 
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At this time, we recommend that the permit be denied and we request a 
conference to discuss the effects to archaeological resources within the pennit 
area. We also recommend that, if the Phase IA survey is not undertaken, that the 
permit be conditioned to require that archaeological investigations be conducted if 
sites are discovered after the mining permit is issued. We also request that you 
provide us with written justification for your decision if you elect not to conduct 
the Phase IA survey .. 

If you need further information in this matter please consult Kira Presler at 
(71 7) 705-0700. If you need further information regarding archaeological survey 
please contact Mark McConaughy at (724) 527-5585 xl03. 

Sincerely, 

~.~ 
Douglas C. McLearen, Chief 
Division of Archaeology & 
Protection 

Cc: Mr. Edward Suter, Consol Pennsylvania Coal Company, LLC 
1525 Pleasant Grove Road, PO Box J, Claysville, PA 15323 

DEP California District Office 
David Hamilton, OSM Harrisburg Office 
COE Pittsburgh Office 
Mark A. McConaughy 
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United States Depru.1m.ent of the Interior 

Craig Burda 

FISI-I AND WILDLIFE SERVICE 
Pennsyl vttnia FieJd Offict: 

31S South Allen Sll'eet, Suite 322 
State ColleGe, Ponmlylvanill 16801 .. 4850 

M~n'ch 20, 2009 

Pennsylvania Department of Envirorunental Protection 
25 Technology DI; ve 
California Technology Parle 
Coal Center, Pennsylvania 15423 

RE= 'USFWS Project #2007-1928 
Conso)'s Bailey Mine: Phases 1 find 2 of eRDA 5 and 6 
COc;ll Refuse Conveyor (DRP permit #30810703; eRDA 1 and 2) and Sedimentation 
Pond Development (CMAP #30080701) 

Dear Mr. Burda: 

P. 02 

This documents ongoing discussions between the Fish and Wild1ife Service and Cansol 
Pennsylvania Coal Canlpany regarding the proposed coal1'efuse conveyor and sedimentation 
pond, which ,we being permitted as Phases 1 and 2, respectively, of Coal Refuse Disposal Areas 
(eRDA) 5 and 6. The subject mining activities are associated with the opefC;ltion of Consolts 
Bailey Mine, located in Richhill Township, Greene County, Pennsylvania. The following 
comments are provided pursuant to the Endangered Species Act of 1973 (87 Stat. 884, as 
amended: 1.6 U.S.C. 1531 et seq.) to ensure the protection of endangered and threatened species. 

Project Descriplion 

On March 6 and 117 2009, project information was provided to this office by Consal's 
consultant, Environmental Solutions & Innovations. Inc. (hcl'oinafter referred to as ESI). The 
l.4"'mile long conl refuse conveyor will transport coal refuse fTom the Bailey Processing Plant to 
eRDA 5 and 6, while the sedimontation panel will store runoff from eRDA 5 and 6. The pelmit 
areas associated with dle conveyor and pond are 88 acres and 91.5 acres, respectively. 

Federally. Li sred Species 

The proposed project areas contain Indiana bat$ and Indiana. bat maternity habitat, as 
documented by mist-net and radio-telemetry studies conducted by Civil and Environmenta1 
Consultants, Inc., in the summer of 2007, i.lnd by ESI in the summer of 2008. Study methods and 
results are detailed in the reports entitled "Indiana Bat (Myolis 90dalis) Survey ~epart - Ba.iley 
Coal Refuse Disposal Areas No.5 & 6, Richhill Township, Greene County, Pennsylvania" and 
"Summer Mist Net and Radio~telemetTy Studies of the Federally Endangered Indiana Bat on the 
Consol Pennsylvania Coal Company LLC Bailey Mine Crabapple Overland Belt Project in 
Greene County, Pennsylvania." 
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Based 011 the 2007 and 2008 study reports, Indiana bats have been documented to forage and 
roost within the permit areas associated with the proposed sediment pond and conveyor. 
Construction of these project phases will result in the loss of approximately 40 acres of forest 
within the 88-acre pelmit area associated with the conveyor, and approximately 72 acres of 
fore~t within tho 91.S-acre permit area associated with the sedimentation pond. A roost-tree 
assessment of 130.5 acres of the 179.5 .. acre Phase 1. and Phase 2 project areas resulted in the 
identification of 627 potential roost trees, of which 15 percent was considered high quality. In 
total, 113.5 acres of forest habitat will be destroyed along with 66 acres of non-forest habitat 
(open fields, shrublands). The forest habitat is currentJy suitable for both foraging and roosting, 
although its quality for roosting ranges from low to modera.te based on the density of high quality 
roost trees. The non-forest habitat is occasionally used for foraging, although obviously to a 
lesser extent than the forests. 

Due to the destruction and fragmentation of occupied Indiana bat foraging and roosting habitat, it 
is our determination that take of Indiana bats will occur. This hlke is likely to occur in the fOlm 
of harm and harassment, sincD tree-cutting and land-clearing in the project area will reduce 
habitat availability for individual Indiana bats and for the maternity colony as a whole. 
Considering only a small nUlnber of individ"lals associated with the maternity colony were radio
tracked in 2007 and 2008, and two of these individuals were documented to use forest habitat in 
the project area, it is likely that other females and their young use the project area as wen. 
Consequently, several Indiana bats may experience the loss of at least of portion of their 
individuaJ foraging and roosting areas as a result of the construction of Phases 1 and 2 of eRDA 
5 and 6. Indiana bats that currently forage and roost in the project area will have to shift to 
nearby forest areas, potentially increasing competition or displacing otller resident bats. Bats 
that lose a significant amount of foraging habitat may oxperience a reduction in fitness sufficient 
to compromise their survival or reduce their reproductive potential. Furthennol'e, habitat loss is 
not limited to these pmticular project phases. Past, ongoing. and future mining activities 
associated with the Bailey Mine are expected to further reduce habitat, resuJring in cumulative 
adverse effects on this species. 

The Joss of forest in the convoyor and sediment pond project areas will also fragment and isolate 
the nearby foraging habitat that was identified within eRDA 5 and 6 in 2008. As a resul~ this 
habitat is likely to become unavailable for Indiana bat llse well before it is proposed for clearing 
dUling Phases 3 and 4 of eRDA 5 and 6. A combination of habitat 10~$ and fragmentation are 
ex.pected to cause bats to increase travel distances or further shift their habitat use, negatively 
affecling survival and reproduction. In addition, noise from blasting, conveyor operation, and 
use of the associated mine lands will affect tho use of foraging and roosting habitat nearby. 
unless Qr until bats eventually acclimate to the noise. 

Although it is not possible to quantify take at this time, it is likely that the proposed project will 
adversely affect female Indiana bats and their young. Effects aro expected to be most significant 
in. the first year fonowing tree-clearing as bats return to find portions of their foraging areas cut 
or fragmented. Thoy win be facing the effects of habitat loss and fragIllentation upon their 
arrival in the spring; this is a time when they are in relatively poor body condition, with depleted 
fat reserves fo)]owing the winter hibernation period. Bats that lose a significant amount of 
fon.lging or roosting habitat are likely to experience nn increased risk of mortality, as well as a 
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reduction in reproductive potential. While several individual members of the maternity colony 
ate likely to be affected. we expect the maternity colony itself to persist. The implementation of 
specieswspecific protective measures will minimize the ris]e of taking individual bats t and reduce 
adverse effects on the maternity colony as a whole. 

Incidental Take Authori7;ation 

In 1996, the Service issued a biological opinion to the Office of Surface Mining on the approval 
and implementation of surface coal mining and reclamation operations LInder State and Federal 
regulatory programs adopted pursuant to the Surface Mining Control and Reclama[ion Act of 
1977 (SMCRA). In that opinion. the Service determined that lnining operations conducted 
pursuant to SMCRA were not likely to jeopardize the continued existence of federally listed 
species due to the protective provisions within SMCRA, and the associated State regulatory 
programs which were developed to be consistent with SMCRA. Some of these provision$ 
include the following; 

• The requirement that pennit applications include site-specific infonnation about listed 
and proposed, endangered and threatened species, as well as measures to minimize 
impacts on and enhance these resources. 

• The requirement that the regulatory authority provide written notification to State and 
Federal fish and wildlife agencies whenever the State receives an application for a new 
pennit, significant revisions of a pennit, or permit renewal. Furthermore, the regulatory 
authority must document consideration of all comments received in response to the 
notifications. 

• The requirement that the regulatory authority make a written finding that the proposed 
operation would not affect the continued existence of endangered or threatened species, 
or resu1t ill destruction or adverse modification of their critical habitats, as determined 
under the Endangered Species Act. 

• The requirelnent that operators minimize disturbance of and adverse impacts on fish and 
wildJife. 

• The requirement that operators enhance and restore habitats of high value for fish and 
wildlife. 

• The requirement that the operator notify the regulatory authority of the presence of a 
protected species within the permit area. 

• The requirement that the regulatory authority consult with State and Federal fish and 
wildlife agencies to detennine whether and under what conditions i1 coal mining 
operati on may proceed when listed species are present. 

3 
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Sections 4(d) and 9 of the Endangered Species Act prohibit the taking of listed species of fish 
and wildlife without a special exemption. Under the terms of §§7(b)(4) and 7(0)(2) of the Act, a 
taking that is incidental to and not intended as part of the agency aclion is not a prohibited taking 
jf the trueing is in compliance with the temn and condicions of the incidental take $tatement in the 
Servicets bio]ogicaJ opinion. To be exempt fTom the take prohibitions of §9 of the Act, the 
SMCRA regulatory authorities must cOlnply with the terms and conditions of the 1996 biological 
opinion, which require 1) implementation and compliance with species-specific protective 
measures; 2) quantification of talce, whenever possible; and 3) notification to the Service when 
dead or injured individuals of a listed species are found. The species-specific protective 
measures must be included in and enforceable under the State mining permit. 

To minimize adverse effects on Indiana bats, we have developed the following species .. specific 
protection and enhancenlent measures and Consol has agreed to implement them. Incorporation 
of these measures into the Pennsylvania Department of Bnvironmental Protection (PADEP) 
mining permit for the coal refuse conveyor (Phase 1) and sedimentation pond (phase 2) of 
CRDA 5 and 6, and implementation of these measLlres by Consol, will ensure that incidental take 
resulting from this project is in compliance with the tenns and conditions of the 1996 biological 
opinion, and therefore not considered a prohibited taldng: 

1) Avoid Impacts to Known. Day Roo~ts. Consol Pennsylvania Coal Company (epeC) and 
irs contTactors will avoid all direct and indirect impacts to all known day l'OOSts used by 
Indiana bats during project construction, openltion and maintenance. The proposed 
removal of any known day roosts will require an assesslnent of their use, and further 
consultation with the Fish and Wildlife Service. 

2) Seasonal Tree-cutting Restriction. Trees will not be cut between April! and September 
30. During ini.tial Project c1ealing (March 2009), epee will cut all of the 627 potential 
roost trees identified duling the February 2009 roost tree inventory. epcc may need to 
clear some of the remaining trees in the project area between April 1 and April 10 to meet 
Project deadlines and provide for human health and si:lfety during c]eming. If an 
extension beyond March 31 is requirod, epee will notify the Fish and Wildlife Service 
of the need for an extension in wri ling, and epce will partiall y compensate for the 
incre~lsed rjsk of haml to Indiana bats by increasing the amount of land protected in Item 
5 below from 260 forest acres to 373.5 forest acres. This increase includes a 3:1 
compensation ratio for the 113.5 acres of forest impacts and 0.5:1 ratio for the 66 acres of 
non-forest impacts. If an extension is not reqUired, the ratio willrcmain at 2: 1 for the 
113.5 acres of forest impacts (see Item 5 below). 

3) Hazardous Materials. Follow strict guidelines dictating the use and handling of 
hazardous materials and other contaminants, to minimize the potential for onsite or 
downstream impacts to water quality and/or the bat prey base. Project-specific spill 
prevention, control, and countermeasures (SpeC) plans are required by the USEPA. and 
the nlining company willinalce these available upon request. 

4 
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4) E&S Controls. Implement comprehensive sediment and erosion control measures "in 
accordance with approved PADEP and U.S. Army Cor.ps of Engineers permits for the 
project to minimize downslTeam impacts to waterways. Project-specific erosion and 
sedimenr control plans will be used, and the mining company will make these available 
upon request. 

P. 06 

5) Habitat Con.servation. To partially compensate for the long-tenn loss of Indiana bat 
habitat in the project area, pel1nanently protect forest habitat off-site by confening a 
pennanent conservation easement or fee-simple land transfer to [he Pennsylvania Game 
Comlnission or another land conservation entity approved by the U.S. Fish and Wildlife 
Service (e.g., Westem Pennsylvania Conservancy, The Nature Conservancy). cpec wi11 
permanently protect at least 260 acres afforest habitat off-site (2:1 ratio for the 113.5 
acres of forest impacts, 0.5: I ratio for the 66 acres of non-forest impacts). 

a. In selecting properties for conservation, epce will consider contiguity to existing 
cpce conservation easements (i.e. t Cnlbapple Belt1ine Conservation Easements), 
State Game Lands, and other conservation features in the area. epee will also 
consider habitat quality (e.g,. presence of high quality roost trees, wetlands, streams~ 
mature 'forest, etc.) and Indiana bat habitat usc as reflected in the Indiana bat study 
reports. epee will submit a nlap. and description of the parcels to be conferred to 
conservation easements, to the Fish and Wildlife Service for approval. 

b. The conservation easements will be conferred prior to putting the coal refuse 
conveyor and sedimentution pond into operation (tentatively November 2011). 
cpce wi11 inform the Fish and Wildlife Service of any prqiect delays. 

c. The easements win confer the following rights to the easenlent holder: a) all 
recreational rights, including, but not 1imited to hunting. fishing, hiking, and bird 
watching; b) forest management consistent with a CU1Tellt manageulent plan that has 
been reviewed and approved by the Fish i.lnd Wildlife Service, and determined by the 
Service to be beneficial to, and in the best interests oft Indiana bats; c) habitat 
management t including1 but not limited to, management of forests, shrublands, and 
grasslands; and d) wildlife monitoring and man'lgelnent. 

d. The easenlent will cover each land parcel in its entirety, except where lesser coverage 
is detennined by the Fish and Wildlife Serv.ice and easement holder to be acceptable. 

e. The easement will provide fOl" access by the Pennsylvania Game Commission, the 
Fish and Wildlife Service, and their contractors or pennittees for the purposes of 
studying, monitoring, and managing Indiana bats and their habitat. 

f. Tbe easement holder win have tlrst right of refusal. 

g. No subdivision of land parcels will occur within the easement area. 

5 
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h. Easement lands will be enrolled in the Pennsylvania Game Commission's 
Cooperati ve Public Access Program. 

i. epee will provide funding to the easement holder for the purpose of monitoring, 
managing, and enforcing the conservation easement. as well as providing for the 
conservation needs of the resident Indiana bat nlaternity colony. Funding will be 
negothned between epee and the easement holder for tbe purposes of managing the 
easement and the easement lands, which will dictaro funding. 

j. cpee may remove up to 10 acres of forest within the easement area to address 
maintenance or operational needs associated with lroning. TIlis will be done in 
coordination with the Fish and Wildlife Service and easement holder. Forest habitat 
removal within the ensenlent lands will be compensated at a 10:1 ratio. 

k. epee agrees to use the same mitigation ratios for the remaining portions of eRDA 5 
and 6 ns those project phases arc developed. 

6) Phased Forest Removal. Because the entire eRDA 5 and 6 project is pennitted in 
phases, timber removal wil1 be staged by project phase (phase 1 and 2 == refuse conveyor 
and sedimentation pond, Phase 3 := eRDA 5, Phase 4 = eRDA 6). 

7) Restoration of Conveyor Project Area. Following the life of the coal rofuse conveyor 
(conveyor use is estimated at 20 yenrs). epee will remove the conveyor. and the 
conveyor area will bo reclaimed and allowed to re-vegetate with native woody 
vegetation. 1."be conveyor will be removed within two years after its use has ceased. 

8) Indiana Bat Monitoring. epee will contract with a qualified Indiana bat surveyor to 
monitor the effects of project construction and operation on Indiana bats and their use of 
foraging habitat, roosting habitat, and tTave1 corridors forfivo years post-construction. 
Monitoring will be done in accol'cL'lnce with a study plan to be reviewed and approved by 
the Fish and Wi1dlife Service. The monitoring study will include radio-telemeLTY of 
Indiana bats, and monitor an average of 5 to 10 Indiam.l bats annually_ Reports will be 
submitted to the Service and POCo 

9) Take Reporting. Any dead or injured Indiana bats nlust be reponed to the Fish and 
Wildlife Service. Pennsylvania Game Commission, and PADEP within 48 hours of 
discovery. 

10) ConsenJatiolt Plan. epee win prepare an Indiana bat conservation plan. The purpose of 
this plan is to identify the needs of the resident Indiana bat matelnity colony, particular1y 
with respect to foraging, roosting, and truvel corridors. This p1an is subject to review and 
approval by the Fish and Wi Idlife Servico, and will assist epcc, the Service? and the 
poe in identifying and prioritizing 'habitat for conservation. 

To complete our administrative file for this project, we request that you provide us with a copy 
of that pOl1ion of the PADEP mining permit(s) containing the species~specific protective 
measures, along with the P ADEP permit llumber(s) for this project. 

6 
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These comments relate only to endangered and threatened species under our jurisdiction. 
Consequently, this letter is not to be construed as addressing Fish and Wildlife Service concerns 
under the Fish and Wildlife Coordination Act or other authorities. Additional comments related 
to c:mticipated stream impacts associated with eRDA 5 and 6 will be provided under sepi.trate 
cover. 

Please contact Carole Copeyon of my staff at 814 .. 234-4090 if you have any ql.lestions or require 
further assistance. 

Sincerely. 

cp.4< a~-----
David Densmore 
Supervisor 

7 



United States Department of the Interior 

Craig Burda 

FISH AND WILDLIFE SERVICE 
Pennsylvania Field Office 

315 South Allen Street, Suite 322 
State College, Pennsylvania 16801-4850 

May 24,2010 

Pennsylvania Department of Environmental Protection 
25 Technology Drive 
California Technology Park 
Coal Center, Pennsylvania 15423 

RE: USFWS Project #2007-1928 
Consol's Bailey and Enlow Fork Mine Complexes: Coal Refuse Disposal Areas 5 and 6 
P A DEP Pennit #30080701 

Dear Mr. Burda: 

This documents ongoing discussions between the Department, the Fish and Wildlife Service, the 
Office of Surface Mining, and Consol Pennsylvania Coal Company (epee) regarding CPCC's 
proposed Coal Refuse Disposal Areas (CRDA) 5 and 6, located in Richhill Township, Greene 
County, Pennsylvania. The subject mining activities are associated with the operation of 
CPCC's Bailey and Enlow Fork Mine Complexes. The following comments are provided 
pursuant to the Endangered Species Act of 1973 (87 Stat. 884, as amended; 16 U.S.C. 1531 et 
seq.) to ensure the protection of endangered and threatened species. 

Proiect Permitting and Agency Coordination 

It is our understanding that the Department is permitting this project in four stages, as follows: 
Coal Refuse Conveyor (Phase 1), Sedimentation Pond (Phase 2), eRDA 5 Slurry Pond (Phase 
3), and eRDA 6 Coarse Refuse Disposal (Phase 4). Phases 1 through 4 will affect 706 acres of 
land. We previously submitted comments to the Department on Phases 1 and 2 in our letter of 
March 20,2009. On May 12,2010, we provided the Department with a revision to one of the 
species-specific protective measures associated with Phases 1 and 2. Our comments below relate 
primarily to Phases 3 and 4 of this project. 

On April 30, 2009, we provided comments to the Corps of Engineers in response to their March 
16,2009, Public Notice on permit CELRP-OP-F 2007-463. Phases 1 through 4, as described 
above, are currently under review by the Corps as a single and complete project and are therefore 
the subject of a single Section 404 permit application under the Clean Water Act. With respect 
to Endangered Species Act comments, we determined that the proposed project would result in 
the ''take'' of Indiana bats due to the anticipated loss of several hundred acres of foraging and 
roosting habitat. 

On several occasions between 2007 and 2009, the Service expressed concerns to cpce and the 
Department that the Service understood the use of areas 5 and 6 (Phases 3 and 4) for coal refuse 



disposal would be inconsistent with Section 4.1(b) of Pennsylvania's Coal Refuse Disposal 
Control Act (CRDCA), which categorically prohibits coal refuse disposal on non-preferred sites 
that contain federally listed threatened or endangered species 1. Based on radio-telemetry studies 
conducted in 2007 and 2008, foraging and roosting habitat used by Indiana bats, as well as 
Indiana bats themselves, are found within the project area. It is our understandinI that the 
CRDCA was amended in February 2010, and that pursuant to these amendments, the project 
area could be considered a "preferred site" rather than a "non-preferred site" for coal refuse 
disposal because it is an "area adjacent to or an expansion of an existing coal refuse disposal 
site" (House Bill 1847). Preferred sites can be used for coal refuse disposal provided such use 
does not result in the "take" of federally listed threatened or endangered species in violation of 
Section 9 of the Endangered Species Act. 

On November 29,2009, the Service received epee's Biological Assessment, which concluded 
this project is likely to adversely affect Indiana bats due to the loss of documented foraging 
habitat for an Indiana bat maternity colony. On February 25, 2010, the Service received CPCC's 
proposed Protection and Enhancement Plan (PEP)for Federally Endangered Indiana Bats on 
the CPCC Bailey Mine LLC Coal Refuse Disposal Areas 5 and 6. 

On several occasions in February 2010, cpee contacted the Service's Pennsylvania Field Office 
and Regional Office to stress their urgent need of Endangered Species Act clearance for this 
project in light of their desire to cut trees by April 1 to avoid direct impacts to Indiana bats. 
cpee emphasized that the subject site was now eligible for permitting due to recent 
amendments to the CRDCA. However, at that time OSM and the Service concluded that it 
would be premature to proceed with an Endangered Species Act consultation on this project until 
OSM had reviewed the subject amendments to determine their consistency with the Surface 
Mining Control and Reclamation Act (SMCRA). The Service advised cpce against clearing 
Indiana bat habitat until they had a valid State mining permit with an approved Indiana Bat 
Protection and Enhancement Plan (PEP). In the absence of this permit, cpec was advised that 
they had no incidental take coverage under the Endangered Species Act. 

In March 2010, OSM requested project file information from the Service to assist in their 
investigation of tree clearing activities occurring within CRDA 5 and 6. In light of OSM's 
determination that this tree clearing constituted a mining activity and was being done without a 
State mining permit, OSM issued a Cessation Order to CPCC on March 30.3 On May 6, a epcc 
representative stated that approximately 200 acres of forest had been cut by cpec within CRDA 
5 and 6 in March 2010. 

1 This statutory language was the subject of a programmatic consultation between OSM and the Service, in which 
the Service concluded that OSM's approval of the CRDCA amendments establishing this language was "not likely 
to adversely affect" federally listed species due to the protective provisions detailed in Section 4.1(b) of the 
CRDCA. 
2 The 2010 amendments are currently under review by the Office of Surface Mining to determine whether they are 
consistent with the Surface Mining Control and Reclamation Act (SMCRA). 
3 The Service recognizes that PADEP has asserted that tree clearing is not a mining activity. The Service also 
recognizes that resolution of this matter is within the federal purview of OSM in light of that agency's regulatory 
oversight responsibilities under SMCRA. Regardless. the subject tree clearing did not have incidental take coverage 
from the Service. 
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On May 6,2010, representatives from the Fish and Wildlife Service, Office of Surface Mining, 
Pennsylvania Department of Environmental Protection, Consol Pennsylvania Coal Company, 
Environmental Solutions and Innovations, Inc. (CPCe's consultant), Senator Robert Casey's 
office and Senator Arlen Specter's office met to discuss regulatory, permitting, and biological 
issues related to the project. At that meeting, the Service committed to provide Endangered 
Species Act comments on the project, regardless of the status of OSM' s review of the 
Department's recent amendments to the CRDCA. On May 10, the Service and Pennsylvania 
Game Commission met with cpce to discuss and finalize species-specific protective measures 
related to the project. 

As discussed below (see Incidental Take Authorization), agency coordination procedures have 
been established to evaluate and condition mining permits to ensure mining activities 
implemented consistent with SMCRA do not result in the "take" of federally listed species in 
violation of Section 9 of the Endangered Species Act. The comments in this letter are provided 
in accordance with those coordination and review procedures, specifically as they are detailed in 
1) the Fish and Wildlife Service's 1996 biological opinion to OSM on the approval and 
implementation of surface coal mining and reclamation operations under State and Federal 
regulatory programs adopted pursuant to SMCRA, and 2) the Range-wide Indiana Bat 
Protection and Enhancement Plan Guidelines. However, this letter does not speak to the 
consistency of Pennsylvania's coal mining program with SMCRA, since that is a matter under 
OSM's purview. Such consistency is a necessary condition for comments offered using the 
procedures of the 1996 biological opinion to provide incidental take coverage under the 
Endangered Species Act. Consequently, any incidental take coverage pursuant to these 
comments shall only be effective to the extent the project is determined to be within the program 
covered by the 1996 biological opinion to OSM. 

Project Description 

Phases 3 and 4 encompass 526.4 acres adjacent to existing CPCC coal refuse disposal areas. 
Within the 414.8-acre permit area associated with Phase 3 (CRDA 5), fine coal refuse generated 
from CPCC's Bailey and Enlow Fork Mines will be deposited in a reservoir contained by a dam. 
Phase 4 (CRDA 6) will include a valley fill and dam consisting of coarse refuse within a 111.6-
acre permit area. The life of the project is estimated at 20 years, after which the project area will 
be reclaimed in accordance with reclamation standards for coal refuse disposal areas. 

Federally Listed Species 

The proposed project area is occupied by Indiana bats and Indiana bat maternity habitat, as 
documented by mist-net and radio-telemetry studies conducted by Civil and Environmental 
Consultants, Inc., in the summer of 2007, and by ESI in the summer of 2008. Study methods and 
results are detailed in the reports entitled "Indiana Bat (Myotis sodalis) Survey Report - Bailey 
Coal Refuse Disposal Areas No.5 & 6, Richhill Township, Greene County, Pennsylvania" and 
"Summer Mist Net and Radio-telemetry Studies of the Federally Endangered Indiana Bat on the 
Consol Pennsylvania Coal Company LLC Bailey Mine Crabapple Overland Belt Project in 
Greene County, Pennsylvania." 

Based on the 2007 and 2008 study reports, Indiana bats have been documented to forage and 
roost within the pennit areas associated with the proposed CRDA 5 and 6. Construction of these 
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project phases will result in the loss of approximately 350 acres of forest and 176.4 acres of non
forest habitat (e.g., fields) within the 526.4-acre project area. The forest habitat is suitable for 
both foraging and roosting, while the non-forest habitat is occasionally used for foraging, 
although obviously to a lesser extent than the forests. 

Due to the destruction of occupied Indiana bat foraging and roosting habitat, it is our 
determination that take of Indiana bats will occur. This take is likely to occur in the fonn of 
harm and harassment, since tree cutting and land clearing in the project area will reduce habitat 
availability for individual Indiana bats and for the maternity colony as a whole. Considering 
only a small proportion of the maternity colony was radio-tracked (3 of 205 bats in 2007, 6 of 97 
bats in 2008, and 5 of 29 bats in 2009), and two of the 14 radio-tracked individuals (14%) were 
documented to use forest habitat in the project area, it is likely that other females and their young 
use the project area as well. Based on the proportion of Indiana bats captured or radio-tracked 
within the project area, the Biological Assessment concludes that 10 to 15 percent of the Indiana 
bats associated with this maternity c'olony forage in the project area (BA, p. 19). Based on a 
maternity colony of 205 Indiana bats, this would mean 20 to 31 Indiana bats use the project area 
for foraging (BA, p. 21). 

Indiana bats that use the project area will experience the loss of at least of portion of their 
individual foraging and roosting areas as a result of the construction of Phases 3 and 4 of CRDA 
5 and 6. Bats which forage and roost in the project area will have to shift to nearby forest areas, 
potentially increasing inter-specific and intra-specific competition or displacing other resident 
bats. Bats that lose a significant amount of foraging habitat may experience a reduction in 
fitness sufficient to compromise their survival or reduce their reproductive potential. 
Furthennore, habitat loss is not limited to these particular project phases. Past, ongoing, and 
future mining activities associated with the Bailey and Enlow Fork Mines are expected to further 
reduce habitat, resulting in cumulative adverse effects on this species. 

In addition to the loss of forest habitat suitable for foraging and roosting, this project will impact 
the prey base for bats, including Indiana bats, due to the loss and degradation of streams. 
According to the BA, the project will result in the loss of 41 streams, totaling 20,115 linear feet. 
The valley fill associated with Tributary 32705 comprises about 20 percent of the Owens Run 
watershed. With respect to water quality effects in Owens Run, we would expect impacts 
similar to those documented in Enlow Fork (due to the operation of CRDA 3 and 4), namely, 
elevated levels of sulfates, sulfites, manganese, pH, total suspended solids, selenium, and 
Polycyclic Aromatic Hydrocarbons (PARs). The operation of CRDA 5 and 6 is expected to 
impact aquatic life in Owens Run, a stream where pre-project sampling has documented high 
levels of aquatic diversity, including species indicative of high water quality. Stream loss and 
degradation will occur within the home range of the affected Indiana bat maternity colony, 
reducing the abundance and availability of important prey items for foraging bats, including 
mayflies and caddisflies. 

As discussed above, this project is likely to adversely affect IOta 15 percent of the Indiana bats 
(females and their young) associated with the maternity colony. Effects are expected to be most 
significant in the first year following tree clearing as bats return to find portions of their foraging 
areas cut. They will be facing the effects of habitat loss and fragmentation upon their arrival in 
the spring; this is a time when they are in relatively poor body condition, with depleted fat 
reserves following the winter hibernation period and potentially suffering from the effects of 
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white-nose syndrome. Bats that lose a significant amount of foraging or roosting habitat are 
likely to experience an increased risk of mortality, as well as a reduction in reproductive 
potential. In addition, noise from blasting, heavy equipment and machinery operation, and use of 
the associated mine lands will affect the use of foraging and roosting habitat nearby, unless or 
until bats eventually acclimate to the noise. 

In addition to effects on individual bats, the proposed project is expected to result in adverse 
effects on the maternity colony which may not ameliorate over time. Over the past three years it 
appears that this maternity colony has declined significantly. The maximum emergence count 
was 205 bats in 2007 (on July 30). In 2008, a maximum of 97 bats emerged from two trees (on 
August 5). In 2009, the maximum emergence count was 29 bats between July 15 and 31. 

There are at least three possible explanations for the decline in colony size, each of which may 
be operating to some degree. First, white-nose syndrome is rapidly expanding through the range 
of the Indiana bat. It has been documented in Pendleton County, West Virginia, where one of 
the females associated with this maternity colony was found hibernating in 2009. The 86 percent 
decline in maternity colony size between 2007 and 2009 is within the range of mortality levels 
associated with white-nose syndrome. Second, the ongoing loss of foraging and roosting habitat 
is likely to be a contributing factor in the decline of this colony. For example, forest loss 
associated with cpec's Crabapple Beltline project was 230.5 acres, while forest loss associated 
with Phases I and 2 of CRDA 5 and 6 was 113.5 acres. Phases 3 and 4 of CRDA 5 and 6 will 
result in the loss of an additional 350 acres of forest. Also, at least five known roost trees were 
cut in 2008 and 2009. A third possible explanation for the reduction in maternity colony size 
may be a failure to find all primary maternity roost trees, since this is necessary to obtain an 
accurate emergence count. Based on the available data and study reports, the Service finds it 
most plausible that the colony has declined due to a combination of effects related to habitat loss 
and white-nose syndrome, although the relative contribution of each cannot be determined. 

At the observed rate of decline, the maternity colony is at serious risk of extirpation within the 
next few years. Habitat loss and white-nose syndrome will continue to contribute to this decline. 
The implementation of species-specific protective measures will minimize the risk of taking 
individual bats, but may not be sufficient to prevent the loss of the maternity colony. However, 
the species-specific protective measures do provide for significant off-site compensation 
measures which will benefit the species overall. Such measures include the permanent 
protection of an Indiana bat hibemaculum and the contribution of monies for white-nose 
syndrome research and abatement (see enclosed PEP). 

Incidental Take Authorization 

In 1996, the Service issued a biological opinion to the Office of Surface Mining on the approval 
and implementation of surlace coal mining and reclamation operations under State and Federal 
regulatory programs adopted pursuant to the Surface Mining Control and Reclamation Act of 
1977 (SMCRA). In that opinion, the Service determined that mining operations conducted 
pursuant to SMCRA were not likely to jeopardize the continued existence of federally listed 
species due to the protective provisions within SMCRA, and the associated State regulatory 
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programs which were developed to be consistent with SMCRA 4• Some of these provisions 
include the following: 

• The requirement that permit applications include site-specific information about listed 
and proposed, endangered and threatened species, as well as measures to minimize 
impacts on and enhance these resources. 

• The requirement that the regulatory authority provide written notification to State and 
Federal fish and wildlife agencies whenever the State receives an application for a new 
permit, significant revisions of a permit, or permit renewal. Furthermore, the regulatory 
authority must document consideration of all comments received in response to the 
notifications. 

• The requirement that the regulatory authority make a written finding that the proposed 
operation would not affect the continued existence of endangered or threatened species, 
or result in destruction or adverse modification of their critical habitats, as determined 
under the Endangered Species Act. 

• The requirement that operators minimize disturbance of and adverse impacts on fish and 
wildlife. 

• The requirement that operators enhance and restore habitats of high value for fish and 
wildlife. 

• The requirement that the operator notify the regulatory authority of the presence of a 
protected species within the permit area. 

• The requirement that the regulatory authority consult with State and Federal fish and 
wildlife agencies to determine whether and under what conditions a coal mining 
operation may proceed when listed species are present. 

Sections 4(d) and 9 of the Endangered Species Act prohibit the taking of listed species of fish 
and wildlife without a special exemption. Under the terms of §§7(b)(4) and 7(0)(2) of the Act, a 
taking that is incidental to and not intended as part of the agency action is not a prohibited taking 
if the taking is in compliance with the terms and conditions of the incidental take statement in the 
Service's biological opinion. To be exempt from the take prohibitions of §9 of the Act, the 
SMCRA regulatory authorities must comply with the terms and conditions of the 1996 biological 
opinion, which require 1) implementation and compliance with species-specific protective 
measures5

; 2) quantification of take, whenever possible; and 3) notification to the Service when 

4 The scope of the 1996 biological opinion is limited to the implementation of SMCRA and State coal mining 
programs that OSM has determined are consistent with SMCRA. Therefore, incidental take coverage for State 
Regulatory Authorities (e.g., PA DEP) and mining permit applicants under the Endangered Species Act is limited to 
the implementation of State coal mining programs that are consistent with SMCRA and that comply with the terms 
and conditions of the 1996 biological opinion. 
S Species-specific protective measures are detailed in the Protection and Enhancement Plan (PEP). which is a 
component of the mining permit application, and an enforceable part of the mining permit. 
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dead or injured individuals of a listed species are found. The species-specific protective 
measures must be included in and enforceable under the State mining permit. 

To minimize adverse effects on Indiana bats, the Service and CPCC have developed the enclosed 
Indiana Bat Protection and Enhancement Plan, which details species-specific protective 
measures. The species-specific protective measures detailed in the PEP include measures to 
limit the direct effects on Indiana bats, and measures to compensate for impacts through 
substantial and relevant habitat conservation, as well as measures to support research and 
monitoring addressing Indiana bat conservation needs. Incorporation of the PEP into the 
Pennsylvania Department of Environmental Protection (PADEP) mining permit for CRDA 5 and 
6, and implementation of the PEP by Consol, will ensure that incidental take resulting from this 
project is in compliance with the terms and conditions of the 1996 biological opinion, and 
therefore not considered a prohibited taking. 

Incidental take coverage is not in effect until such time as the permittee is in receipt of a valid 
State mining permit that incorporates the species-specific protective measures. Consequently, 
incidental take related to the cutting of approximately 200 acres of forest in CRDA 5 and 6 in 
March 2010 was not authorized under the Endangered Species Act. Pursuant to the 1996 
biological opinion, incidental take coverage is conferred to coal mining permit applicants 
contingent upon their receipt of a State mining permit that is issued pursuant to a coal mining 
program that is consistent with SMCRA. Should CPCC obtain such a permit, CPCC's adherence 
to the species-specific protective measures detailed in the enclosed Protection and Enhancement 
Plan will be taken into consideration by the Service in light of our responsibilities under Section 
11 of the Endangered Species Act. 

Because incidental take is defined as take that is incidental to, and not the purpose of, the 
carrying out of an otherwise lawful activity (50 CRF 402.02), incidental take authorization is 
contingent upon the applicant's receipt of appropriate authorizations and permits from federal, 
State and local permitting authorities. This includes, but may not limited to, a permit under 
section 404 of the Clean Water Act from the Corps of Engineers and a mining permit from the 
PADEP. Incidental take coverage (along with an exemption from the section 9 prohibitions of 
the Endangered Species Act) is valid only upon receipt of all required permits. 

These comments relate only to endangered and threatened species under our jurisdiction. 
Consequently, this letter is not to be construed as addressing Fish and Wildlife Service concerns 
under the Fish and Wildlife Coordination Act or other authorities. 

Please contact Carole Copeyon of my staff at 814-234-4090 if you have any questions or require 
further assistance. 

Sincerely, 

Enclosure 
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Indiana Bat Protection and Enhancement Plan 

Applicant: Consol Pennsylvania Coal Company 

Project: Coal Refuse Disposal Area 5 - Slurry Pond (Phase 3) 
Coal Refuse Disposal Area 6 - Coarse Coal Refuse (Phase 4) 

Proj ect Location: Richhill Township, Greene County, Pennsylvania 

USFWS Project: #2007-1928 P A DEP Permit: #30080701 

To minimize adverse effects on Indiana bats, Consol Pennsylvania Coal Company (CPCC) will 
implement this Indiana Bat Protection and Enhancement Plan (PEP), which details species
specific protective measures. This PEP is part of the mining permit application for Coal Refuse 
Disposal Areas 5 and 6, and is an enforceable part of the mining permit. Implementation of the 
PEP by CPCC and its contractors will ensure that incidental take of Indiana bats resulting from 
this project is in compliance with the terms and conditions of the Fish and Wildlife Service's 
1996 biological opinion 1, and therefore not considered a prohibited taking. 

Incidental take coverage is not in effect until such time as the permittee is in receipt of a valid 
State mining permit that incorporates this Indiana Bat Protection and Enhancement Plan. 
Incidental take coverage is conferred to coal mining permit applicants contingent upon their 
receipt of a State mining permit which is issued pursuant to a coal mining program found to be 
consistent with SMCRA. 

Species-Soecific Protective Measures 

1) Avoid Impacts to Known Day Roosts. Consol Pennsylvania Coal Company (CPCe) and its 
contractors will avoid all direct and indirect impacts to all known day roosts used by 
Indiana bats during project construction, operation and maintenance. The proposed 
removal of any known roosts will require an assessment of their use, and further 
consultation with the Fish and Wildlife Service.2 

2) Seasonal Tree-cutting Restriction. No tree-cutting will occur between April! and 
September 30. 

) 1996 biological opinion = The programmatic biological opinion that the U.S. Fish and Wildlife Service issued to 
the Office of Surface Mining on the approval and implementation of surface coal mining and reclamation operations 
under State and Federal regulatory programs adopted and implemented pursuant to the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). 

2 A secondary roost (roost tree 241-1) was identified in the project area. This roost tree will be removed between 
October I and March 31. 

Indiana Bat PEP Consol eRDA 5 and 6 (PADEP #30080701) 



3) Phased Forest Removal. Tree removal will be phased by permit stage. Trees in the eRDA 
5 permit area will be removed frrst, followed by trees in the CRDA 6 permit area. 

4) Hazardous Materials. Follow strict guidelines dictating the use and handling of hazardous 
materials and other contaminants, to minimize the potential for onsite or downstream 
impacts to water quality andlor the bat prey base. Project-specific spill prevention, control, 
and countermeasures (SpeC) plans are required by the USEPA, and the mining company 
will make these available upon request. 

5) E&S Controls. Implement comprehensive sediment and erosion control measures in 
accordance with approved PADEP and U.S. Army Corps of Engineers permits for the 
project to minimize downstream impacts to waterways. Project-specific erosion and 
sediment control plans will be used, and the mining company will make these available 
upon request. 

6) Habitat Conservation. To partially compensate for the long-term loss of Indiana bat 
habitat in the project area, CPCC will permanently protect Indiana bat habitat off-site. 
Conservation of 788 acres of off-site Indiana bat habitat will occur to partially compensate 
for the loss of on-site habitat due to the development of Phases 3 and 4 of CRDA 5 and 6 
(2:1 compensation ratio for 350 acres of forest impacts, 0.5:1 compensation ratio for 176 
acres of non-forest impacts). 

a. CPCC will confer fee-simple ownership of the 209-acre land parcel containing 
CS&M Mine CNayne Township, Lawrence County, Pennsylvania) to the 
Pennsylvania Game Commission (pGC). All surface and subsurface rights will be 
conferred to the PGC, with the exception of natural gas rights, which Consol may 
retain provided no surface disturbance of any kind will occur on this parcel in 
association with gas development (this will be documented in a deed restriction). 
This parcel will be transferred to PGC ownership no later than December 31, 2010. 
epec will be credited with 319 acres of Indiana bat habitat conservation for this 209-
acre parcel (10:1 credit for the II-acre hibernaculum and 1:1 credit for the 209 acres). 

h. CPCC will contribute $525,280 to the Indiana Bat Conservation Fund to compensate 
for impacts to 469 acres of habitat (469 acres x $1120/acre). This contribution will be 
made by May 31,2010. See the attached Calculation Sheet for Indiana Bat Habitat 
Compensation. 

7) Indiana Bat Conservation. epcc will contribute $250,000 to an escrow account whose 
use will be established pursuant to an agreement between the Fish and Wildlife Service and 
Pennsylvania Game Commission. This contribution will be made by July 1,2010, with 
documentation of the contribution provided to the Fish and Wildlife Service and 
Pennsylvania Game Commission by July 15, 2010. This contribution will be targeted 
exclusively or primarily for research, monitoring and treatment methods related to White 
Nose Syndrome, which is devastating bat populations throughout the northeastern United 
States. 

Indiana Bat PEP Consol eRDA 5 and 6 (PADEP #30080701) 
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8} Restoration oj eRDA 5 and 6. Following the life of eRDA 5 and 6, epee will reclaim the 
area within guidelines and timeframes for coal refuse disposal area reclamation for bond 
release. Such reclamation will include the use of herbaceous vegetation rather than forest 
tree species, consistent with PADEP reclamation guidelines for coal refuse disposal areas. 

9) Water Quality. Ensure discharges from eRDA 5 and 6 do not reduce the quality, diversity, 
or availability of Indiana bat prey generated from Owens Run. Adherence to the following 
criteria will reduce effects on aquatic life and ensure adequate and consistent prey for bats. 

a. Conductivity. The annual average specific conductance at Owens Run sampling 
stations BSW02 and BSW013 will remain below 500 !1S/cm (Pond et al. 2oo8) with 
monthly maximums not to exceed 750 JlS/cm (p ADEP 500 mgIL TDS criterion in 
JlSlcm equivalents). Sampling will be done monthly, and reported quarterly to the 
Fish and Wildlife Service. If either conductivity criteria are exceeded, epee will 
develop and implement corrective measures,- If EPA or PADEP sets an aquatic life 
criterion for this ecoregion that differs from 500 !1S/cm, then this new value will be 
implemented. 

h. Selenium. In addition to complying with chronic aquatic life criteria for dissolved 
selenium in the surface water at Owens Run sampling stations BSW02 and BSWOl, 
sample emergent benthic macroinvertebrates in these reaches to ensure that selenium 
concentrations do not exceed the no effects level for bat prey of 1.568 mglkg wet 
weight (Sample et ale 1996). Sampling will be done in May/June 2010 to establish 
baseline. If baseline exceeds the no effects level of 1.568 mg/kg wet weight, the 
Service will determine to what extent it may be appropriate to modify the selenium 
criterion. Thereafter, sampling will be done annually during peak emergence, and 
reported to the Fish and Wildlife Service. If the bat prey criterion is exceeded, epee 
will develop and implement corrective measures. 

c. PARs. The sediment threshold effects concentration for total PAHs of 1,610 Ilg/kg 
dry weight in sediment at Owens Run BSW02 and BSWOl will not be exceeded 
(MacDonald et ale 2000). However, in May 2010, sampling will be done at Owens 
Run BSWOl, BSW02, BSW02A, BSW03, BSW044

, SDOl, SD02, SD03, and areas 
identified as potential P AH sources to further establish baseline P AH levels. The 
Service will evaluate these and other pre-project data to determine to what extent it 
may be appropriate to modify the PAH criterion. Sampling will be done quarterly, 
and reported to the Fish and Wildlife Service. If the criterion is exceeded, epee will 
develop and implement corrective measures. 

d. Biological Monitoring of Benthic Macroinvertebrates. Biological monitoring will 
follow the guidance in the Pennsylvania Department of Environmental Protection 
Bureau of Mining and Reclamation Surface Water Protection - Underground 

3 BSWOI (390 57' 40.90" N, 800 26' 22.48" W) and BSW02 (390 57' 16.69" N, 800 26' 7.68" W) are located 
downstream of the two proposed outfa1ls (discharge points) associated with eRDA 5 and 6. 
4 Considering BSW stations are riffle-run areas, samples will be taken at the nearest up-gradient depositional areas 
from these five stations and lat/longs of the actual sampling locations will be provided. 
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Bituminous Coal Mining Operations (Document Number 563-2000-655) to establish 
baseline biota and document any degradation from eRDA 5 and 6 discharges. 
Sampling will be conducted annually during the sampling period identified by 
PADEP to maximize the presence of larval emergents. Baseline requires two rounds 
of sampling with a relative percent difference of less than 16% at Owens Run BSW02 
and BSWOl. As the initial sampling demonstrates that Owens Run is a biologically 
diverse stream, a mean post-mining total biological score, generated from a minimum 
of two total biological scores with a relative percent difference that does not exceed a 
value of 16.0%, should be at least 88% of the mean of the total biological scores 
recorded prior to mining (before June 2010) to establish that the available prey base 
for bats has not been affected. 

10) Indiana Bat Monitoring. CPCC will contract with a qualified Indiana bat surveyor to 
monitor the effects of project construction on Indiana bats and their use of foraging habitat, 
roosting habitat, and travel corridors for five years, beginning in 2009, which corresponds 
with the year site preparation and tree-clearing activities began. Monitoring will be done in 
accordance with a study plan to be reviewed and approved by the Fish and Wildlife 
Service. The monitoring study will include radio-telemetry of Indiana bats, and monitor an 
average of 5 to 10 Indiana bats annUally. The study will also include the identification and 
monitoring of maternity roosts to determine maternity colony size, health and location. 
Reports will be submitted to the Fish and Wildlife Service and Pennsylvania Game 
Commission. To the degree studies and monitoring efforts for this project coincide with 
those for other coal mining projects affecting the same maternity colony, studies may be 
conducted concurrently. 

11) Take Reporting. Any dead or injured Indiana bats must be reported to the Fish and 
Wildlife Service, Pennsylvania Game Commission, and PADEP within 48 hours of 
discovery. 
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CALCULATION SHEET FOR 
INDIANA BAT HABITAT COMPENSATION 

USFWS Project # -=2~00;:;..:.7.....;-1;;.,;;;;.9~28~ __ _ Date: May 20. 2010 

Project N'ame: Phases 3 & 4 of Consol 's CRDA 5 & 6 (DEP permit #30080701) 

Project Location (township and county): Richhill Township, Greene County, Pennsylvania 

Project Type: coal mining (coal refuse disposal and associated mining activities) 

Hibemaculum and/or Maternity Colony Affected: Greene County fNebol maternity colony 

Table 1. Calculation of Compensation Acres 

IMPACT TYPE IMPACT MULTIPLIERl COMPENSATION 
ACRES ACRES 

Summer Habitat Loss2 

Known maternity habitat 350 2.0 700* 
Known non-materpity habitat 1.0 
Non-forest habitae 176 0.5 88* 

Swarming Habitat LOSS4 

P2 or P3 1.5 
P4 1.0 

pverlapping Habitat Losss 

Known maternity ~d swanning habitat Choose highest multiplier from above 
occur together (maternity or swarming) appropriate 

for the impact, and add 1.0 to the multiplier 

* 319 of the 788 acres of habitat compensation will occur via a fee-simple land transfer of 
the CS&M mine land parcel (mine + 209 acres) to the Pennsylvania Game Commission. 
The remaining 469 acres of compensation will take the form of an IBCF contribution (p. 2). 

1 Multiplier assumes permanent habitat protection will occur in accordance with the Indiana Bat Mitigatlon 
Guidance for Pennsylvania. 

2 Loss of known summer habitat assumes such loss will occur when bats are NOT present (i.e., between October 15 
and March 31). If this is not the case, a detailed risk assessment will be necessary to identifY measures to minimize 
the risk of take, and a higher multiplier will be used due to the risk of direct impacts. 

J Non-forest habitat includes fields, shrublands, and other areas that can be used for foraging by Indiana bats. 

4 Swarming habitat is suitable habitat within a 10-mile radius of Indiana bat hibemacula. Loss of swarming habitat 
assumes such loss will occur when bats are NOT present (Le., between November 15 and March 31). lfthis is not 
the case, a detailed risk assessment will be necessary to identify measures to minimize the risk of take, and a higher 
multiplier will be used due to the risk of direct impacts. 

S Loss of summer and swarming habitat assumes such loss will occur when bats are NOT present (i.e., between 
October 15 and March 31). If this is not the case, a detailed risk assessment will be necessary to identify measures 
to minimize the risk of take, and a higher multiplier will be used due to the risk of direct impacts. 



Table 2. Calculation of Deposit when using the Indiana Bat Conservation Fund 

Location of Impact Compensation 

(County) 
Acres Cost/Acre' IBCF Deposit' 

(from Table 1) 

Adams TBD 
Armstrong/Butler $1890 
BeaverlLawrence $2126 
Bedford TBD 
Berks TBD 
Blair TBO 
Centre TBO 
Fayette $1400 
Greene 469 $1120 $525,280 
Huntine;don TBD 
Luzerne TBD 
Mifflin TBD 
Somerset TBO 
Washington $2530 
York TBD 
Other areas (not listed above) TBD 

........................................................................................ " ........ " ........ " ......................................... " .... " ........ " .................................................. .. 

USFWS use only 

Recovery Focus Area to be credited with the above IBCF Deposit: 

GreenelW ashington County maternity habitat 

6 Revised 11109/09. Cost/acre subject to change, based on a periodic re-evaluation ofland comparable values by the 
Pennsylvania Game Commission. Cost per acre reflects land cost per acre, plus 10% for expenses associated with 
land acquisition (e.g., title search, transfer taxes, land survey, recording fees, etc.) 

7 Multiply the number of Compensation Acres by the Cost! Acre to detennine the amount to be submitted to the 
Indiana Bat Conservation Fund. 
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{=}=' CONSOL ENERGY 

April 15, 2010 

Ms. Marcia Haberman 
Department of the Army 
Pittsburgh District, Corps of Engineers 
William S. Moorehead Federal Building 
1000 Liberty Avenue 
Pittsburgh, P A 15222-4186 

RE: Bailey Refuse CRDA 5 and 6 
Biological Assessment 

Dear Ms. Haberman: 

Consol Pennsylvania Coal Company LLC 
CNX Center 
1000 Con sol Energy Drive 
Canonsburg, PA 15317 
phone: 724-485-4267 
fax: 724-485-4015 

As per our meeting on April 15, 2010 and per your request please find enclosed separate 
copies of Biological Assessments prepared for the U. S. Fish and Wildlife Service for the 
Bailey CRDA 5 and 6 areas. The Biological Assessment sent in November 2009 was a 
draft copy containing information that Carole Copeyon first requested. After Carole's first 
initial review she asked for some changes which were incorporated and a Final Copy was 
submitted to her on February 24,2010. Also enclosed is a CD containing the electronic 
files of both Biological Assessment submittals. 

If you require any additional information please feel free to contact my office at (724) 485-
4267. 

Sincerely, 

erry L. Goodballet, PE 
Environmental Engineer 

Enclosures 

patricia.schwirian
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Figure 1. Location of CRDA 5 and 6 
in Greene County, Pennsylvania . 
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Figure 3. Maternity Area 
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Figure 5. Stream Effects 
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MAR-20-2009 FRI 08:50 AM PAFO FAX NO. 8142340748 

United States Depru.1m.ent of the Interior 

Craig Burda 

FISI-I AND WILDLIFE SERVICE 
Penns),lvttnia Field Oftlct: 

315 South Allen Street, Suite 322 
State ColleGe, Ponnsylvania 16801~4850 

Mnrch 20, 2009 

Pennsylvania DeptU1ment of Envirorunental Protection 
25 Technology On ve 
California Techno1ogy ParI( 
Coal Center, Pennsylvani.a 15423 

RB: 'USFWS Project #2007-1928 
Consol's Bailey Mine: Phases 1 and 2 of eRDA 5 and 6 
Coal Refuse Conveyor (DEP permit #30810703; eRDA 1 and 2) and Sedimentation 
Pond Development (CMAP #30080701) 

Dear Mr. Burda: 

P. 02 

This documents ongoing discussions between the Fish and Wildlife Service and Consol 
Pennsylvania Coal Conlpany regarding the proposed coal refuse conveyor and sedimentation 
pond, which are being permitted as Phases 1 and 2, respectively, of Coal Refuse Disposal Areas 
(eRDA) 5 and 6. The subject mining activities are associated with the openltion of Cansol fS 

Bailey Mine, located in Richhill Township, Groene County, Pennsylvania. The following 
comments are provided pursuant to the Endangered Species Act of 1973 (87 Stat. 884, as 
amended: 1.6 U.S.C. 1531 et seq.) to enSLlre the protection of endangered and threatened species. 

Project Descriplion 

On March 6 and II, 2009, project infonnation wm; provided to this office by Consol's 
consultant, Environmental Solutions & Innovations, Inc. (hereinafter referred to as ES1). The 
lA-mile long cO~ll refuse conveyor will transport coal refLlse fTom the Bailey Processing Plant to 
eRDA 5 and 6, while the sedimentation pond will store runoff from eRDA 5 and 6. The permit 
areas associated with (be conveyor and pond are 88 acres and 91.5 acres, l·espectively. 

FederallY-Listed Species 

The proposed project areas contain Indiana bats and Indiana bat maternity habitat, as 
documented by mist-net and radio-te]emelTY studies conducted by Civil and Envi!'onmental 
Consultants, Inc., in the summer of 2007 J L\nd by ESI in the summer of 2008. Study methods and 
results are detailed. in the reports entitled "Indiana Bat (Myons sodalis) Survey ~eporr - Ba.i ley 
Coal Refuse Disposal Areas No.5 & 6, Richhill Township, Greene County, Pennsylvania" and 
"Summer Mist Net and Radio-telemetry Studies of the Federally Endangered Indiana Bat on the 
Consol Pennsylvania Coal Company LLC BaiJey Mine Crabapple Overland Belt Project in 
Greene County, Pennsylvania." 
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Based on the 2007 and 2008 study reports, Indiana bats have been documented to forage and 
roost within the permit areas associated with the proposed sediment pond and conveyor. 
Construction of these project phases will result in the loss of approximately 40 acres of forest 
within the 88-acre pen nit area associated with the conveyor> and approximately 72 acres of 
forest within the 91.5-acre permit area associated with the sedimentation pond. A roost-tree 
assessment of 130.5 acres of the 179.S-ucre Phase 1 and Phase 2 project areas resulted in the 
identification of 627 potential roost trees, of which 15 percent was considered high quality. In 
total, 113.5 acres of forest habitat will be destroyed along with 66 acres of non-forest habitat 
(open fields, shrublands), The forest habitat is curren(1y suitable for both fora.ging and roosting, 
although its qtlality for roosting ranges from low to moderate based on the density of high quality 
roost trees. The non-forest habitat is occasionally used for foraging, although obviously to a 
lesser extent than the forests. 

Due to the destruction and fragmentation of occupied Indiana bat foraging and roosting habitat, it 
is our determination that take of Indiana bats will occur. This tnke is likely to occur in the f01m 
of harm and harassment, since tree-cutting and land-clearing in the project area will reduce 
habitat availability for individual Indiana bats and for the maternity colony as a whole. 
Considering only a snlal1 number of individuals associated with the maternity colony were radio
tracked in 2007 and 2008, and two of these individuals were documented to usc forest habitat in 
the project area, it is likely that other females and theil' young use the project area as we11. 
Consequently, several Indiana bats may experience the loss of at least of portion of their 
individua1 foraging and roosting areas as a result of the construction of Phases 1 ~tnd 2 of CRDA 
5 and 6. Indiana bats that currently fOl'age and roost in the project area will have to shift to 
nearby forest areas, potentially increasing conlpetition or displacing other resident bats. Bats 
that lose a significant amount of foraging ha.bitat may experience a reduction in fitness sufficient 
to compromlse their survival or reduce their reproductive potential. Furthennore, habitat loss is 
not limited to these patticular project phases. Past, ongoing. and future mining activities 
associated with the Bailey Mine are expected to further reduce habitat, resulting in cumulative 
adverse effects on this species. 

The loss of forest in the conveyor and sediment pond project areas will also fragment and isolate 
tlle nearby foraging habitat that was identified within eRDA 5 and 61n 2008. As a resul~ this 
habitat is likely to become unavailable for Indi.ana bat llse well before it is proposed for clearing 
during Phases 3 and 4 of eRDA 5 and 6. A combination of habitat loas and fragmentation are 
expected to cause bats to increase travel distances or further shift their habitat use, negalively 
affecting survival and reproduction. In addition, noise from blasting, conveyor operation, and 
llse of the associated urine lands will affect the use of foraging and roosting habitat nearby. 
unless or until bats eventually acclimate to the noise, 

Although it is not possible to quantify take at this time, it is likely that the proposed project will 
adversely affect female Indiana bats and their young. Effects arc expected to be most significant 
in the first year following tree-clearing as bats return to find portions of their foraging areas cut 
or fragmented. They win be facing the effects of habitat loss and fragnlentation upon their 
arrival in the spring; this is a time when they are in relatively poor body condition, with depleted 
fat reserves following the winter hibell1ation period. Bats that lose a significant amount of 
fOfLlging 01' roosting habitat are likely to experience c:m increased risk of mortality, as well as a 
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reduction in reproductive potential. While several incllviduaI members of the maternity colony 
are likely to be affected, we expect the maternity colony itself to persist. The implementation of 
species~specifjc protective measures will mjnimize the ris]e of taking individual bats, and reduce 
adverse effects on the maternity colony as a whole. 

Incidental Take Authol;7.ation 

In 1996, the Service issued a biological opinion to the Office of Surface Mining on the approval 
and implementation of sutface coal mining and reclamation operations Llnder State and Federal 
regulatory programs adopted. pursuant to the Surface Mining Control and Reclamation Act of 
1977 (SMCRA). In that opinion, the Service determined that mining operations conducted 
pursuant to SMCRA were not likely to jeopardize the continued existence of federally listed 
species due to the protective provisions within SMCRA, and the associated State regulatory 
programs which were developed to be consistent with SMCRA. Some of these provisions 
incl ude the following: 

• The requirement that pennit applications include site-specific infonnation about listed 
and proposed, endangered and threatened species, as well as measures to minimize 
impacts on and enhance these resources. 

• The requirement that the regulatory authority provide written notificati.on to State and 
Federal fish and wildlife agencies whenever the State receives an application for a new 
permit. significant revisions of a pennit, Ot permit renewal. Furthermore, the regulatory 
authodty must document consideration of all comments received in response to the 
notifications. 

• The requirement that the regulatory authority make a written finding that the proposed 
operation would not affect the continued existence of endangered or threatened species, 
or resuJt ill destruction or adverse modification of their critical habitats, as determined 
under the Endangered Species Act. 

• The requirelnent that operators minimize disturbance of and adverse impacts on fish and 
wildlife. 

• The requirement that operators enhance and restore habitats of high value for fish and 
wildlife. 

• The requirement that the operator notify the regulatory authority of the presence of a 
protected species within the pennit area. 

• The requirement that the regulatory authority consult with State and Federal fish and 
wildlife agencies to determine whether and under wha.t conditions a coal mining 
opera'li on may proceed when listed species are present. 

3 
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Sections 4{d) and 9 of the Endangered Species Act prohibit the taking of listed species of fish 
and wildlife without a special exemption. Under the terms of §§7(b)(4) and 7(0)(2) of the Act, a 
taking that is incidental to and not intended as part of the agency action is not a prohibited taking 
if the taking is in compliance with the temlS and conditions of the incidental take ~tatement in the 
Service's biological opinion. To be exempt from the take prohibitions of §9 afthe Act, the 
SMCRA regulatory authorities must comply with the terms and conditions of the 1996 biological 
opinion, which require 1) implementation and compliance with species-specific protective 
measures; 2) quantification of taIce, whenever possible; and 3) notification to the Service when 
dead or injured individuals of a listed species are found. The spocies-specific protective 
lneasures must be included in and enforceable under the State mining permit. 

To minimize adverse effects on Indiana bats, we have developed the following specieswspecific 
protecti on and enhancenlent Ineasuros and Conso} has agreed to implement them. Incorporation 
of these measures into the Pennsylvania Department of En vi ron menta1 Protection (PADEP) 
mining permit for the coal refuse conveyor (Phase 1) and sedimentation pond (Phase 2) of 
eRDA 5 and 6, and iIuplelnentation of these meaSLlres by Consol, will ensure that incidental take 
resulting from this project is in compliance with the tenns and conditions of the 1996 biological 
opinion1 and therefore not considered a prohibited taking: 

1) Avoid Impacts to Known Day Roosts. Consol Pennsylvania Coal Company (epee) and 
its contTtlctors will avoid all direct and indirect impacts to all1mown day l'OOstS llsed by 
Indiana bats during project construction! openttion and maintenanco. The proposod 
removal of any known day roosts will require an assessment of their use, and further 
consultation with the Fish and Wildlife Service. 

2) Seasonal Tree-cutting Restriction. Trees will not be cUt between April! and September 
30. During initial Project c1ealing -(March 2009), epee will cut all of the 627 potential 
roost trees identified duting the February 2009 roost tree inventory. epee may need to 
clear some of the remaining trees in the project area between April! and April 1.0 to meet 
Project deadlines and provide for human health and safety during c]em;ng. If an 
extension beyond March 31 is required, epee will notify the Fish and Wildlife Service 
of the need for an extension in writing, and epee wil1 partially compensate for the 
increased rjsk of harm to Indiana bats by incroasing the amount of land protected in Item 
5 below from 260 forest acres to 373.5 forest acres. This increase includes a 3:1 
compensati on ratio for the 113.5 acres of fOTest impacts and 0.5: 1 ratio for the 66 acres of 
non-forest impacts. If an extension is not required, the ra.tio wil11"emain at 2: 1 for the 
113.5 acres of forest impacts (see Item 5 below). 

3) Hazardous Material.fl. Follow strict guidelines dictating the use and handling of 
hazardous materials and other contaminants, to minimize the potential for onsite or 
downstream impacts to water q":lality ancVor the bat prey base. Project-specific spill 
prevention, control, and countermeasures (SpeC) plans are required by the USEPA, and 
the nlining company willlnake these available upon request. 

4 
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4) E&S Controls. Implement comprehensive sediment and erosion control measures in 
accordance with approved PADEP and U.S. Atrmy Corps of Engineers permits for the 
project to minhnize downslTealn impacts to waterways. Project-specific erosion and 
sediment control plans will be used, and the mining company will make these available 
upon request. 

P. 06 

5) Habitat Conservation. 'I'D partially compensate for the long-tenn loss of Indiana bat 
habitat in the project are,l, pennanently protect forest habitat off-site by confening a 
pennanent conservation easement or fee-simple land transfer to the Pennsylvania Game 
Comnlission or another land conservation entity approved by the U.S. Fish and Wildlife 
Service (e.g., Westem Pennsylvania COllservancy, The Nature Conservancy). epee will 
permanently protect at least 260 acres of forest habitat off-site (2:1 ratio for the 113.5 
acres of forest impactSt 0.5:1 ratio for the 66 acres of non-forest impacts). 

a. In selecting proporties for conservation, epce will consider contiguity to existing 
epce conservation easements (i.e., Crabapple BeJtline Conservation Easements), 
State Game Lands, and other conservation features in the area. cpee will also 
consider habitat quality (e.g., presence of high quality roost trees, wetl~mds, streamst 

marure forest, etc.) and Indiana bat habitat usc as reflected in the Indiana ba.t study 
reports. epee will submit a nlapt and description of the parcels to be conferred to 
conservation easements, to the Fish and Wildlife Service for approval. 

b. The conservation easelnents win be conferred prior to putting the coal refuse 
conveyor and sediment,ltion pond into operation (tentatively November 2011). 
epce will inform the Fish and Wildlife Service of any project delays. 

c. The easements will confer the following rights to the easenlent holder: a) all 
recreational rights, including, but not limited to hunting, fishing, hiking, and bird 
watching; b) forest management consistent with a CUlTent manc.lgement plan that has 
been reviewed and approved by the Fish ,lnd WilcUife Service, and determined by the 
Service to be beneficial to, and in the best interests of. Indiana bats; c) habitat 
management, including, but not limited to~ management of forests, shrublands, and 
grasslands; and d) wildlife monitoring and man'lgelnent. 

d. The easement will cover each land parcel in its entirety, except where lesser coverage 
is detennined by the Fish and Wildlife Serv.ice and easement holder to be acceptable. 

e. The easement will provide for access by the Pennsylvania Game Commission, the 
Fish and Wildlife Service. nnd their contractors or pennittees for the purposes of 
studying, monitoring, and managing Indiana bats and their habitat. 

f. The easement holder will have tlrst right of refusal. 

g. No subdivision of land p~1rcels will occur within the easement area. 

5 
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h.' Easement lands will be enrolled in the Pennsylvania Game Commission's 
Cooperati ve Public Access Program. 

P, 07 

i. epee will provide funding to the easement holder for the purpose of monitoring, 
m.anaging, and ~nforcing the conservation easement, as well as providi.ng for the 
conservation needs of the resident Indiana bat Dlaternity colony. Funding will be 
negotiated between epce and the easement holder for tbe purposes of managing the 
easement and the easement h.lllds, which will dictate funding. 

j. epee may remove up to 10 acres of forest within the easement area to address 
maintenance or operational needs associated with lnining. Tlus will be done in 
coordination with the Fish and Wildlife Service and easement holder. Forest habitat 
removal within the easement lands will be compensated at a lO:ll'atio. 

k. epee agrees to use the same mitigation ratios for the remaining portions of eRDA 5 
and 6 ,1S those project phases arc developed. 

6) Phased Forest Removal. Because the entire eRDA 5 and 6 project is permitted in 
phases, timber removal will be staged by project phase (Phase 1 and 2 == refuse conveyor 
and sedimentation pond, Phase 3 ::::: eRDA 5, Phase 4 ;; eRDA 6). 

7) Restoration of Conveyor Project Area. Following the life of the coal refuse conveyor 
(conveyor use is estimated at 20 ye~\rs). epee will remove the conveyor. and the 
conveyor area will be reclaimed ,lnd allowed to re-vegetate with native woody 
vegetation. 1"he conveyor will be removed within two years after its use has ceased. 

8) Indiana Bat Mon.itoring. epee will contract with a qualified Indiana bat surveyor to 
monitor the effects of project construction and operation on Indiana bats and their use of 
foraging habitat, roosting habitat, and travel corridors forfivo years post-construction. 
Monitoring will be done in accordance with a study plan to be reviewed and approved by 
the Fish and Wildlife Service. The monitoring study will include radio-telemelry of 
Indiana bats, and monitor an average of 5 to 10 Indiana bats annually. Reports will be 
submitted to the Service and POC. 

9) Take Reporting. Any dead or injured Indiana bats nlust be reponed to the Fish and 
Wildlife Service, Pennsylvania Game Commission, and PADEP within 48 hours of 
discovery. 

10) ConsenJation Plan. epee will prepare an Indiana bat conservation plan. The purpose of 
this plan is to identify the needs of the resident Indiana bat matel1uty colony. particular1y 
with respect to foraging, roosting, and travel corridors. This plan is subject to review and 
approval by the Fish and Wildlife Servico, and will assist epee, the Service? and the 
poe in identifying and prioritizing 'habitat for conservation. 

To comp]ete our admjnistrative file for this project, we request that you provide us with a copy 
of that p011ion of the P ADEP nlining permit(s) containing the species~specific protective 
measures, along with the PADEP permit nurnber(s) for this project. 

6 
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These connnents relate only to endangered and threatened species tlnder our jUlisdiction. 
Consequently, this letter is not to be construed as addressing Fish and Wildlife Service concerns 
under the Fish and Wildlife Coordination Act or other authorities. Additional comments related 
to anticipated stream impacts associated with eRDA 5 and 6 will be provided under separate 
cover. 

Please contact Carole Copeyon of my staff at 814 .. 234-4090 if you have any questions or roquire 
further assistance. 

Sincerely) 

~'A £2~:---------
David Densmore 
S Llpervisor 

7 



:United States D,epartnlent of the Interior, 
. -

..... ', - 'FISH.ANP WILbLIFE SERVICE 
P~sylva:nia Fi~ld Office ' 

3 i 5 Sqiith Allen Stree~ Suite 322 
- -State'Co~ege, P~IUlSylvania 16801-4850 

, ',- APlil ~o, 2009 

~q~oi;lel ~'~l.H!,~fj}~~,qi'aJi)istrict Engineer ' 
(A~: :. ~~P~AS': .. ,l!~1?er;tI!~~ .. Re~lat~ry Branch) 
u.s. A.-rj"py qfn:Pi'(~f)~p:·¢.eets , 
Pittsburgh ,pjSjfj~f." Regulatory .1:\r~ch 
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1 000 Lib~rty~*yeI)ue: 
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. . :,.: . :"': 
RE: Gij~~~~@~~~·:f6.Q7;~63:· 

f ,: 

U~¥-w..~J~t~j~ct·#2.007-1928 

Ile~ C010~~l~f'.~.\ . . . . .' . . 
This r~~ii¥;tQJ!.~~··re:fe:r~a.t!d. Cp,rps of Engineers Pul?lic Notice of March 1,6, .2qO~ ~ . .r~'qU;~~g .. 
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. ..~? . . 

Federally' Lis'tea.~Sp~cies 
'. .'. ".- .: 1 :~~~:~.~tt:~;~~:~.;. :: .. ;. :. 

rh~ pr9j~.~i:,~~~~;~~rit~~·in<4ana. bat,S (Myotis sodalis) and.lnd,i~a qat maternity·~~l.ta~ . .., .. 
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C01:istru~tipn:o~this'proj~c~~ll'r~~ril~"iri th~ loss of~pprc;))(~tely4(i7.a~es of,f~f~t.,. ~s,.well as 
~s~q~~.ate~' :~eid,~ .~d~.~~t~~a.rrd.S::. ~Th~'{Q1;~~ ·gapitat is S14t~bl¢ .for 'both ~oraging: and.ro:qsting, '. 

, and, the riori~foresl"li~~i~fis o.CC.asi~n~llY ~sed for foraging,' al$ou,gh to .a lesser extent. than the 
:fo~estB ... ~ d~~~i ~abitat ~o;t}g:'$.e .~~~~~.«;l::tl:~,~:utatjes of Owe~~ R~ 'appears t~ .. ~~ o( pa.tticu~arly 

'."hi~:q~~f:y.. . ,-.:- ~".:, .. ', '.': :.' .. ' .. , ". " ....... ,:..' ' '. 
~ ..... '. 

"Due-to:th~ ~ticipa~e(fdes.~~ti~Jl·~d~:~~~~n~tion of occupied Indiana bat foraging and 
roosting hapitat~·.it.is:i)i,tI:d,etQ~#~iiQi1.1·Uiat.:take ofIndi~ bats will occur. Uris ~e.:is likely to 

, occur ill ,the JQITri.ofh~, i$~I.lj,aras~tP~ri:t",~iIlce· tree-cutting and.1and:clearing.i~ .tl:t~.proj ect, area . 
. .: wp.1.{~~~9~ .. ~~k.~~t.-~Y~~Qill.tY.·{9.~;~~i~~#~l~Wana ~,~~ .3!lCL:for. $e P1atw:~ty:·~.Q~2~Y.·~ a. ..' 
. ·.~p.~.le~,~:~ Sq~~~fF~·;~i!!Y.~~ .. ·~~,~~~~:t\~t.fR~f::~f:,..~v~d~.~ a~sociated with. tJ:Ie .niatel~Jy::.~.Qlony 
'~e:(e r~~~p:~tr~cl<:r4.:!:q..,?B.~~ .ap"p'-;g~;9.~Jl(~l-PR1:9,~~~r of.the,~Oq+ coun~ed), ~d two of.:th~se. . . 
;, jp..diYi4tiB:ls.~er~:'4w:~P.¢.~p:t~{tt~~~~:·fqt~~~~hfj.1i~tat in 14~.p.r9ject ,area for fo:t:~gipg ~d.J;oosting, ]t 
'. is.l~k~1y)jl~t: PtR~¥~f~h.i~~~·~·~~~~'i.¥p~u~:~.e_. t?e.:p~oj ~ct:.a.r.e.El.. as ,well. C~:ns·~flU.~~1:Y~· ~e.yeral 
'IDdiana oat~·maY':~ip~nerice:tP.etJQs8tQ:t~ala~as.t 'ofp"prtion oftherr:'individualforamrig-and 
ro~jjig.~~~at~~,:~:~~~w.tp~m,~:~4~¥i.Wp.~~#.~;~r.~RPA.5 ~d .6. In4i~.~ ba~ 'Ui~~~~~rren~y . 
'f?~~~~. ~~d~ro9st~}~,~ lffr.'?i~~~~~:~~~~(~~~~··:~b:.~hift-t.o· n~.~by ~or~ ~~as,. POf~I?-f:i~l,ly: .. in~reasing 
cOo;lpetitlO.rr or. 9isp'l~cwg;.o.Qier'::r:~~~{:1.~:qp hats;.·;,Bats. :th.at 19~e ,a. slgmficant .arn.Ol;u~tlof:Jo.ragmg . 

'.' • .' ,. •• '. ", "J •• _ .... _ ••• ,' .,:,,,, ,'j '1'.,1 II "!'I ~ • .l ~'LJr:t" i,'1,_: Or _ ... .11. 1.=: .'. • ' •• '. " " I •• ' ,_ .••• • • . 

. 'haq~ta(~a¥. .. ;~;x.p~.eIi~.~;a,t~g~.d~,Jli!~~~fj~~s~~ !ni~~i.~lJt to ~~:)lnpromis~ their: s~~v.a1.:ri~ Lred~e 
f4~n::~~pio~ubt.iY~~4t~i~tA~~Il],~~*t:9t~;;J;l~pl:tat lo~s. i~: not~ limited to this p~~Ji,lat'p.~pJec~. , 
P.as~ipng,?~g?··~~frffi~~:~~n:~Bg:~~~~p'$.~~;~Fl,~_~o~i~t~~'~i~ ~e B,ailey. ~d ~nl9.·~::li:o~~~~s ar~ 
,e4Pec,ted .to· furth.er: reduc~:.nab·ltat;e,t~p;ltp1g. m_cum~lat,ive_adverse effects on tbjs .. ~eqies. . 

' .. '.' ' ... ' ·":':""::"·'.::'-.:~'/(~1,·1.~:.~:~:~':"~:·· .. :. , . " -' .. ' . . . .. ,.:., ' .... 
A. cQ;nbina#on .t?f~a1;>1~~·.lp~S.~~~~#.f!~~ttt!ltt9~'~e ~~qted to cause ba~to',m~~~~~:trav~l 
.d.~~.~~~.:;?~·.~·r.~·~.l#~~~·.~~.~¥:W:~~~j~£~~~~~-'y#g~pv.e~Y :~~.CFing surviv~l. ~~·J;~~?.a.~~ti9~. ,In 
additIOn, .nOIse from ·bla.stitig;::~c~"{e.y.oli;.operation~ and use of the assoCIated .rtune:.1ands ·will ... ~~:~~~~~~f:'~~~~f~~lf'tneaiby,#.~s.OiUntri b~ ~~~~I~!a~c.limate ro 

.. N~o-p~: it..f.~ .~ofp·?~~~~~~,:~9·, :~tJ~~~i;~#f~:;a} t~is .t~~e) ·~t is likely that the pro~~~~Q:.,p.r~Je~! will 
,:adYf:!rl?¢ly .. afff!c(.fe~~leJfld~~&:'kij.~"~:Q(;t~4.e.lIn'OJ.mg. ~.ffects are expected to·Q.~:nl"Ost,slgnificant 
~ t\16 ~sfyeB:~f6~l9.~Z:ttf?-~ig~~~g:::~11;ta~.r~~1ril.tq: {ir~A portions Of tbe4-. fo~~&U1g. '~d 
l'~9~t~i.tg. :~~a~;~:ut.:~i'·fJ;!i~eii~~q~:·:/1?J¥!~~~v.y:l',~~e fa:c~& $e' .e:ff~cts ofhabitat:l.qs.s:.~~:. '.: ... 
'~&~~~~~~?-Y..:~;Pp'~ ~~!I,:i~iY~~i~~~~o/.~l~J?!!R~;,·~iS i~ .~ ,~~ft ;w~en ~ey an: ~il re~~~.~~ly poor body 

.. ~~H1~~~l?-? .~1~A9~}~t~.9;:ra,p:~a,~~eP:}t~~9~1~~ ~e ~lln~erJl1bematl9~ penod .. :~~~~.~t .~ose.a 
. Slgw.~?~~~&J!l~~~·~.f:f~.~SlP:~~qEi~q;~~~~:'ha~~tat ~re:li:kiely·to expenence aiJ .. lnYr~~~¢d·:fl~k ~f 
'I1,l().rta.l~~,: ~. ~ell: a); ·a·r.e.(:luqt.~~'p.:~.p,.it~;p.~p.4~c~y.e potentia). 

. .' " .. ' '. '.. .' :.::' ",: ~" ;::' •. >" .::,.!.' <:":r .. ~.:;::.(->' .. ' .. c.' "'::., . ' ': " , 

, . '.' .!N ~)i~!~.~.~rJ~l~i. :t!i.~ . .p9.ip~)£*lj~l~~~9.PC~ ldenti~~ .. the. subject dispos~ ~#~r~( ~~ ~~a.r.ip:g bee~l 
'."~c.~ep~~.4.~~i tbl1 ~.~~~lv8:4~~'H~~w.~~t:;'6~Erivirom*eri~ .. Protec~ori;.·~Iit0!pi~;~~~~~ict 
. ¥~~~:p~~~~ '~~~~~~:~~ ~~~~~~~W;~·~¥.~lrsis' ~-.Site:~~lection Stu~y ~s ,,~~ p~~r:e,J;t:ed::~ite of 
. 'm~ltiP~~·r~e.~.~~~~~~e:::b~S:t~·{~~~~~:\:':·-·:::· '.' :::." ',;'. . " :: .... ;.'.,'.':',.:: .. ": . 

• • ' • • .'~: .... ', . ,I ." • :., I '.r:. 
',' l, : ",: : I ~ T.':. " ',:'. ;.' ','~. '>!:. ~ . .- :::.: ..... ;:. ~,,:, . 
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Ir ~,n,oF, 91,~~,?ow ,the Dep~en,t reach~~ .t4~; c~~~J~~~PIl thftt 9;t~, propos~4. sit~ is el~gi,bl~ :for~ 
qp~lrefuse ,disposal. ~aserl:,qn the Depar.tm,y~t;'~':~(J.a.l,.R~fos~,plsposaZ -,Szte se:recti.o~ ~ntena) 
the,,~~~JY.Ct:s~ie is a ~'~~~~preferred site":on Whic.~:'B~~:!~fii~,e',c;lisposal is~pro,hibited. '~pecifically, 
the Site Selection criteria state that: .' ,:":,'" ,:', .'.," ' . , " " : . ' , , , ' 

. ". . .... . '" . 
. . - ( . .. . . 

Section, 4.1 (h) pj CRDC4 prohit,i~ C'?dl:7·~,~:r1isppsiJ.l:d]~ ~zO.n-preferred site~ that 
,coj'ztain!ede,raZty li$te4,threaten~d or,:,~.!J.4i,i*gf¢~c!.sp.~~J~.With respect to,preferred sites, 

. , tfze .D~partrrte~t,will not. appr.oye..(vi~:j~~;,~#¢:,S#gc.M£?jl process) or permit (vi~ the 
.permitting process) a si~e that 'is·kI1Pfon,~Qr.;zik.'eli·i.6j:_oh..tain federally listed threate!zed or 
eJidangered spe,cies, 'unless th~ DepatfmenllcoifcliJdes ibid the U.S. Fish and. Wildlifo 
Service concurs that the P1~opose4·t;l~tJ1ijty i~,jj.o.t·li~ijJ ~o.. qdver~ely ojJettJeder;aZly listed 
threp .. tened or endqngerf!:t;i. spec~eS Q7:.ii¥.~{t._htPl~"t*e. ',' 'OJ federally listed thre:qtened or 
end~_ng~r~~,sl!ec~es ~~11. Yi~l,!:~io,n,{?fS~f~j~q'~'·~,'!?!!~~'!~!~r!!:q'r,l;$.ered Sp~¢~~$ Act., , 

~ht?'pro~ose~ c#Spq~ai a~ea.9_~~1Y.';~~~~·~~~~~~~~:-~~~i.·~:;~~~~~~Y~li~~e~, en~ai1g~red 
~peta~,. ,.Fw-thenll:ore, ~~:Pf~r,~~ed f;l~~:Vl~}~.:~~~~tg.:~4~~~~,ely.t,f!ffec~ thIS spe~Ies VIa the 
d~structiQn of sey~ral, hunru:~d ~C#·~s ~f ~ts J~~4w$:~~41:~io§!i~g,:~abital. Therefor~, it ,~ppear~ 
t~e s~bjeCt .site is, not' eli,gible' for use a~' a. cd¥tf~~,~~di~p.'()~J~l;,~~e~ , . ' , ., .' 

. .' : • i. : f:" -: :. -: •• :'.: .~: .' 

-Aquatic' Resources ., '.: ~ .';" : .. , ,- ;. ": ',-: "1: . ': 

.' .. ' ThesmalI;'headw!'t~ sti-eamsJlropose4:jqr~~g,~i~~~i#fi'Ya1l.mPieCOrnpOneDts6f 
_ : d~wp.st~e~ .ecosystem~, a,J:?d: oUr-know:l-edt~ :!!-~9?F~~~~s~¢~**:.~~: ,greal1y::i!i~re~'ed in recent 
"¥.~~s. :Ea~h head"Y8:ter, ~tre~ ~s an inw.ql~!:'~A~fc~,i:Q~~l$~I.k\¥~~~:>·-rintrit!~ts,.,~d food 

. :pJ::Qdnction (vi,a the 'process!ng'9f.org~ic. ~ti#t:p.yAq4.~tj~~~#~~ei1e.~rates}'toAarger water bodies 
" -·downstream. ConseqU~rit1y, the che~c~~'. p'J}ygl~at;J~Pt~jgJqw.P.a.J ,q~ijty, o{Jaiger ~e~ is 

::' w.e~tIJ:' inf1uen~ed Py the o:v~all.ht\atili:.'~fJ:\~~~~t~t?;~t£~~:w.~tAA.~.f1lej!wat~rshecis. The Consol 
::,~r.pje9t will requn:e ~e ~~stt;u¢ti~)1~ 9ffJ.:pP~9~$J'r}.~~r!~!:f:~~~:~::!~~~,~e~gWA~¢:",s~e~s,. ' . 
. .. :p~rwanently depnvmg Qyve~~ ~up.,~?:~q~,K~t*~:~~f.4~lt?P,~,: ;'~w.orth:qf q!g~.c'J?foduction. 

.... I ··N'" .• :. " .': .". • • ~', '.: .• ~. '" • • . . 

: The.:proposed p!oj~~i ~~~ 'al~o,.~~~r.~~~~{~~~i~$r't~~~~~lq~~t~rf:9~~~~,,~~Q~~ps.~un. and 
.EpJow Fork. .. Slp.,?~~90~, Cp.p.~pl,~s i9~~,y';: G.Q.1~g¥9~g~fl~~~~Y;~VJ~t~r;qu~hty-~~:,~f,'!diment , 
chymistry monitoring ·at i~s e~sting oisir9~ar'~a:ai1iW!§:t~WP~'~V!r' .dis~harge, ar;i!i ~pstreaD;l and 
J.~~~~streanl ot.T~l1ey., Rl~"W Enlow.F.p~~~..:,~qF~~~~~~itP~~,~~~tt.~!"~y-:mpTI$to~g, r~ports have 

)leenpTovjded to th.e·Fish ,and Wildlife .. ~~~ty~,C;e~':~,:~~)k~s~:JQtte:,e::~,~ips '(to. C~i~t4Ia Sc~oeder's ' 
~~tt~ntion) .. Ex8l1.1i~atio~, of ~~ .~ta·.r~y~~!~:~~~~:~~4~~~t;.€.qn9~~~ons of pp.tycy~lic aromatic 
.. hy~c;>carpons (P Aijs). and,.··water 9pn<;l!1(;:tiYifu(~ar.~:·~l~\(fi.t¢P..:-~"T.a).J.:~Y :R'lli1, ~d ,41" ;Gblow::Fork 
,~?~stream OfT,~l~t ~~, .r_~la~~~e ,~9~,~~#~,~~~¥¥.t)~{1J:9.~l'~~*~~~~s,; .. G:ot.i~~~?~tY in Talley 

, Ry.ri and the two st~tt9ns· .. ~ .. ~nl.ow.'F,or~:d_~~g~~~'-Q.fW~U.~~~~lf.h:'w.er.e.,1yp'i~@~:.~gJ;eater than 
. ,1 0<)0 uS/em; c.onduq~tYity ,great~r .thR9 ~9"9n;~:§!.cW~}§;.~~PG~~~~(!.~;\Y!~: iriip~ire,q,~,~nthlc , 
. ip.:verteb~te co~v~~t~,e.s:w.~n.~ ,et at., ~qQ,8)~:,I.\*,d.~~'~~~~f~~q~~9~,.qf\b~gJ;1~:~om;luctivity water 
: al\tl. P ~ .. .to ~e, ~l1:1ow. ~~Q;;~' ~~ters~e,~';~N?~ld)?-~t~~:~mB~~~P,~W1ti~~$ej~r~j~~t.~ s:'potelltia1 
.: Cl:!tD.ul~tiye effect~,:'C?~: water, qua,lity'8:l)d 'aq~~ticil~f~;:¥.~t~,~P.~~-;~p':y:;.&ss.essed. ~ '-
, ',' " ,,'":,', ' " ',::;,;':::.- <::.,:: .. :·,:::~:t,.'·,:; .. -,::: -. '::<,:'::, <--,:: .... " -:' . : ,.,' 

" '~p~:these reaSons; we c,io ~9t:b,eliev~:~t~er~I!tqp,qs,~9~~~9.tiR~,'Qfhead\Y.~tex~streatI!s is 
, .. S?I?-~!s~ent ~itl1t~p: 91~~p.,-w.:~~~r ~4-ces: *~~.~:~~t<91:~~~~~~~~~:~q~~trf.iG~~ ~~¥,~ip"~kand '" 

.. , ' :~~Qlog:tcal mtegno/ ·ofw,~tc?W' :o~~1;t~ JTmt~,~~~~t~'s.;,:,:~,~¢:~~s,~,~'p'~-l~1!¢~~W:~~;~9~1!lpp.-on-~e 
. t', .... " . ':' .' . . 1 :.' : •• : ;. •• ' ." • • "": ", .' '~". ." 
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.. l~~9!lP.~"~~ uniH~e ~~ol~gic~ y~ue~, w~ als.o .4Q:~ot.Qelieve !pat· tl;1~)g~~;p.f~e~4~t~r.streams 
. ·.C.ati :~y.e~"p.eJuJly· ~.'l1¥~gated," .~ef?sjtl is aVQi~ed.. :ao~rever, ShOllld .. Jqe,;·Gp~~s.:~~~~~4Y :tQ.pennit 
. .:J~~J~~~j~,pf.:·~~:a.c:qe~.~'.~pII:we~~~pry. .. f¥~~~ti~~ .S~~~ ~~~g~ti~n :~!to~ld:·~~~·'.~~/~P~~9~g the 

··:wateF,'q~ij.ty.;servlces pfthe lost.streams an4 wetlands. to th~:~n19w Fork: w.~t~r~e(L·.Qu~:-of.:. 
·\Yat~r$J1ed.!~9~p~I1$ation s~ch as ,that-proposed by the appli~ant. is D:ot:Jlppiqpriat~ i¥;thi~··c~se. 

'.. " .:. . :.' -' .- .: . . . ... :.... ".-' .' 

:: .. ' .. ~:"<;~"'::.';":"'-".;' '. (' .-.- . ,.'. . . .: .. '. .; ..... 
. ' tPe.:prQP·Qs¢d~projett would destroy yaluable fish ~d wildlife habita1 (in,?lliqirig;~a..l?itar '. . 

":" .: :~q~~P.iiH~"·~.:f~4~~Y?,"~!ste4, endange~~d:sp~~ie~),. it: is non~~~tt!~ d~p_e.*,4~~~~~.t.i~~<- .: < .. 
' .. ' : . ·.:~\!.¢.qPz.a.pOn wOUl~:b.~.4I~o:qsistentwi~'the 404(b)(1) guidelin.~si··'- Iy1Qr~o~~f.~·P.~fI1JiJ.is~ance 
". '. v1o~~fti:otb.e. i:n.'t~e.public.interest·with.respect to fish and wildlife resnutces ... Ifyou'beli,?ve 

. . .", ::tI;~r:~f}~ '~bt ~~~ien~ ~Qt:mation to S~PP9rt .P~~t .denial, ~e ·t~cq~e~~~~@.~~er:;~c.tioh o~ 
.' . ". ~tW~:'l~.~qW~,:aP,plic~~~op:, DP~ be ~~n UQtj.l.an..EI?-V~o~~p.tal·;rmp~ct ~t~t.~wep.!9ii~~'g.~~ep..~p~epared 
: . :', . :~~t~~~:~~~~~ ~~. ~ll.'~n:vY0~eJ;i¥,. ~~?no¢c,)¢d social ~if~G.~.·~~·~~~~9J ~.~~,~~~ ~~ .. ' '.' 

.·.·,pt~uebt~dt25 . .years·ofopera1lon, as well as Its pennanent effects beYQnd'lli~ life··ofrthe''project. 

." .(~~~jp;~~~~~i~~y.~oms .~d D~g~~t.Of~Vjr~~ta1~;'~~~~t~~.1A~ .. !a~ . 
.. ' .: ,:. ~.:·::~49-.;~Pl1!RP~*!~·I~q,pX9q~etl;Wlth ,p~~tting·gu?,A? and .6, fUqh~r '~9J?-§~1~~t~~~p)'{ltJ?::'~~~~ervlce 
. ;':. ·~\ .. ~U:;P~,:P:P.g~~~~~~p~;tor lQ. .. p~m¥t issuance', due. to ariticipat~~:adv:e!"~.e:~e.ff~ct§:.~~~f.~~i~~,b~ts .. 

. .',.,,":;r4~~~1~~~~~~~~:~e~~!i~;;lr!!;:;'~::qiIt4~~k~ of 
.:.-.~'.:'.' ;~~~;~&~!.!.9~wpe~~O~)1~d~r St~te .. an~c.~eder:ru. ~~~atory pr.P~~"~~~~!1~:·J?J,lf~!¥lt.~pl1h~ 
.:' .' ~-:>.~:q.q~~,~:~g·€o.np:-pl-a,nd ReclamatlOn Act of .1-977 .(~MCM)~ "".: '" ':'" . ,.:,',:. .' .:.~. . .... 
<::.~. ·'~·'i":·.': .. :;··:: .. i.:;::~·>~ ... ::·.:: '-:"~ .. ' _. " .. '.' .. ' ... :< ....... ':'. '.:",:-' :--.... : ... :':' .. 
':::' 1·.;J[1.~~.~'-~R.li:tac~ q~oJ~;C~yon or Cindy Tibbott ormy staffat R~1-k-7~+:4o.9.P:=if';.:y'o:U.:h.ay,e,~ny 
'.' {~~~~~9fi~ '~r~:~~~u1r~'~er assistaDce.· .' .... ..". -.- .: "". :"'~'.~:~":'" ::: .' '.,-: ~\: ."., . :;. ," . 

':';:"''-:''',;:.~<'' ".; ..... : ... : ...... ~ .. ':.:.~: Sincer~~ ,·'··.:'i;,,· ... ::. 
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. ". :~-:. : ••••• ' ': •• "= • '. . 
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11.0 Introduction 

Section (§ hereafter) 4(d) and §9 of the Federal Endangered Species Act prohibit the 
taking of listed species of fish and wildlife without a special exemption. Under the 
terms of § 7(b)(4) and 7(0)(2) of the Act, a taking that is incidental to and not intended 
as part of the agency action is not prohibited if the taking is in compliance with the 
terms and conditions of the incidental take statement in a U.S. Fish and Wildlife 
Service (USFWS) biological opinion (BO). 

The Bailey and Enlow Fork Mine Complexes directly employ approximately 1,500 
people and is a vital part of the tri-state economy. An integral segment of this mining 
operation entails the disposal of refuse. For that reason, the timely expansion of 
refuse disposal facilities at this site is vital to the continued operation of this important 
energy supply. 

The remaining fine coal refuse disposal capacity at the Bailey Mine Complex will be 
exhausted in 2013, and thus two new disposal areas (CRDA 5 and 6, Figure 1) are 
being built in four phases as outlined below: 

• Phase I - Refuse Conveyor began summer 2009 

• Phase II - Sediment Pond to begin winter 2010 

• Phase III - Slurry Pond (CRDA 5) to begin summer 2010 

• Phase IV - Coarse Refuse Disposal (CRDA 6) to begin autumn 2011 

Clearing for Phases I and II (Coal Refuse Conveyer and Sedimentation Pond) 
occurred between 20 March and 31 March 2009, and resulted in the clearing of 179.5 
acres (112 forested acres). Clearing was authorized by USFWS in a letter dated 20 
March 2009 (Appendix A). Construction of Phase I began in late August 2009 
following Permit approval by the Pennsylvania Department of Environmental 
Protection (PADEP). Approval of Phase II is pending; however, construction will 
begin as soon as permits are received. 

1.1 1996 Biological Opinion 
In 1996, the USFWS issued a biological opinion (1996 BO) to the Federal Office of 
Surface Mining (OSM) on the approval and implementation of surface coal mining 
and reclamation operations under State and Federal regulatory programs adopted 
pursuant to the Surface Mining Control and Reclamation Act of 1977 (SMCRA). To 
be exempt from the take prohibitions of §9 of the Act, the SMCRA regulatory 
authorities must comply with the terms and conditions of the 1996 BO, which require: 

• The regulatory authority, acting in accordance with the applicable SMCRA 
regulatory program, must implement and require compliance with any 

213.19 epee Bailey Mine 
eRDA 5 and 6 PEP 

I 



species-specific protective measures (SSPM) developed by the USFWS 
field office and the regulatory authority (with the involvement, as 
appropriate, of the permittee and OSM). 

• Whenever possible, the regulatory authority must quantify the take 
resulting from activities carried out under this program. Whenever a dead 
or impaired individual of a listed species is found, the local USFWS office 
must be notified within one (1) working day of the discovery. 

• Whenever the regulatory authority decides not to implement one or more of 
the species-specific measures recommended by USFWS, it must provide a 
written explanation to USFWS. If the local USFWS field office concurs with 
the regulatory authority's action, it will provide a concurrence letter as soon 
as possible. However, if the USFWS does not concur, the issue must be 
elevated through the chain of command of the regulatory authority, 
USFWS, and (to the extent appropriate) OSM for resolution. 

1.2 eRDA 5 and 6 Biological Assessment 
CONSOl Pennsylvania Coal Company, llC, Bailey Mine (CPCC Bailey Mine) 
prepared the biological assessment: "Biological Assessment for CPCC Coal Refuse 
Disposal Areas 5 and 6, Greene County, Pennsylvania. Included in the Project 
Description were 10 SSPM, described in the following section. Incorporation of these 
measures into CPCC Bailey Mine's PADEP mining permit will ensure that incidental 
take resulting from mining projects is in compliance with the terms and conditions of 
the 1996 biological opinion, and therefore not considered a prohibited taking. 

2.0 Species Specific Protective Measures 

The following measures have been modified from those requested by USFWS in a 
letter dated 20 March 2009 (Appendix A) relevant to Phases I and II and updated to 
include measures listed in the current draft of the Indiana bat Mitigation Guidance for 
Pennsylvania, and specific recommendation discussed with USFWS and Consol 
during a teleconference on 18 February 2010. Incorporation of these measures into 
CPCC Bailey Mine's PADEP mining permit will ensure that incidental take resulting 
from mining projects is in compliance with the terms and conditions of the 1996 BO, 
and therefore not considered a prohibited taking. 

2.1 Phases I and II 
Consol and USFWS developed 10 SSPM to avoid and minimize adverse effects to 
Indiana bats as part of previous consultation on Phases I and II of CRDA 5 and 6. 
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FIGURE 1: Impact of eRDA 5 and 6 on 
forest and wetland resources. 
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These SSPM were previously agreed upon, outlined in a 20 March 2009 letter from 
USFWS to PADEP (Appendix A), and incorporated into the PADEP mining permit for 
the Project. Implementation of the 10 SSPM will ensure any take of Indiana bats as a 
result of the Project is incidental and in compliance with the terms and conditions of 
the 1996 BO issued to OSM, and is therefore not a prohibited taking. 

Specifically, Item 5 of the SSPM describes habitat compensation: 

1. Avoid Impacts to Known Day Roosts. Escape roost 241-1 will be removed 
during Project construction. Effects of the loss of this roost are negligible and 
are discussed in Section 4.1.3.2 of the 20 March 2009 letter. CPCC Bailey 
Mine and its contractors will avoid all direct and indirect impacts to all other 
known day roosts used by Indiana bats during Project construction, operation, 
and maintenance. The proposed removal of any known day roosts will require 
an assessment of their use, and further consultation with USFWS. 

2. Seasonal Tree-cutting Restriction. Trees will not be cut between 1 April and 
30 September. Any suitable roost trees remaining uncut after 1 April will only 
be cut following emergence counts by a qualified Indiana bat surveyor. 

3. Hazardous Materials. Follow strict guidelines dictating the use and handling of 
hazardous materials and other contaminants, to minimize the potential for 
onsite or downstream impacts to water quality and/or the bat prey base. 
Project-specific spill prevention, control, and countermeasures (SPCC) plans 
are required by U.S. Environmental Protection Agency (USEPA), and CPCC 
Bailey Mine will make these available upon request. 

4. E&S Controls. Implement comprehensive sediment and erosion control 
measures in accordance with approved PADEP and U.S. Army Corps of 
Engineers (USACE) permits for the Project to minimize downstream impacts 
to waterways. Project-specific erosion and sediment control plans will be 
used, and CPCC Bai.ley Mine will make these available upon request. 

5. To partially compensate for the long-term loss of Indiana bat habitat in the 
Project Area, permanently protect forest habitat off-site by conferring a 
permanent conservation easement or fee-simple land transfer to the 
Pennsylvania Game Commission (PGC) or another land conservation entity 
approved by the USFWS (e.g., Western Pennsylvania Conservancy, The 
Nature Conservancy). CPCC will permanently protect at least 260 acres of 
forest habitat off-site (2: 1 ratio for the 113.5 acres of forest impacts, 0.5: 1 ratio 
for the 66 acres of non-forest impacts). 

• In selecting properties for conservation, CPCC will consider contiguity to 
existing CPCC conservation easements (i. e., Crabapple Beltline 
Conservation Easements), State Game Lands, and other conservation 
features in the area. CPCC will also consider habitat quality (e.g., 
presence of high quality roost trees, wetlands, streams, mature forest, etc.) 
and Indiana bat habitat use as reflected in the Indiana bat study reports . 
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CPCC will submit a map, and description of the parcels to be conferred to 
conservation easements, to USFWS for approval. 

• The conservation easements will be conferred prior to putting the coal 
refuse conveyor and sedimentation pond into operation (tentatively 
November 2011). CPCC will inform the USFWS of any project delays. 

• The easements will confer the following rights to the easement holder: a) 
all recreational rights, including, but not limited to hunting, fishing, hiking, 
and bird watching; b) forest management consistent with a current 
management plan that has been reviewed and approved by USFWS, and 
determined by USFWS to be beneficial to, and in the best interest of, 
Indiana bats; c) habitat management, including, but not limited to, 
management of forests, shrublands, and grasslands; and d) wildlife 
monitoring and management. 

• The easement will cover each land parcel in its entirety, except where 
lesser coverage is determined by USFWS and the easement holder to be 
acceptable. 

• The easement will provide for access by PGC, USFWS, and their 
contractors or permittees for the purposes of studying, monitoring, and 
managing Indiana bats and their habitat. 

• The easement holder will have first right of refusal. 

• No subdivision of land parcels will occur within the easement area. 

• Easement lands will be enrolled in the PGC's Cooperative Public Access 
Program. 

• CPCC will provide funding to the easement holder for the purpose of 
monitoring, managing, and enforcing the conservation easement, as well 
as providing for the conservation needs of the Indiana bat maternity colony. 
Funding will be negotiated between CPCC and the easement holder for the 
purposes of managing the easement and the easement lands, which will 
dictate funding. 

• CPCC may remove up to 10 acres of forest within the easement area to 
address maintenance or operational needs associated with mining. This 
will be done in coordination with USFWS and easement holder. Forest 
habitat removal within the easement lands will be compensated at a 10:1 
ratio. 

• CPCC agrees to use the same mitigation ratios for the remaining portions 
of CRDA 5 and 6 as those project phases are developed. 

6. Phased Forest Removal. Because the entire CRDA 5 and 6 project is 
permitted in phases, timber removal will be staged by Project phase (Phase I 
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and II = refuse conveyor and sedimentation pond, Phase III = CRDA 5, Phase 
IV= CRDA6). 

7. Reclamation. Following the life of CRDA 5 and 6, CPCC will reclaim the area 
within guidelines and timeframes for coal refuse disposal area reclamation for 
bond release. 

8. Indiana Bat Monitoring. CPCC will contract with a qualified Indiana bat 
surveyor to monitor the effects of project construction and operation on 
Indiana bats and their use of foraging habitat, roosting habitat, and travel 
corridors for 5 years, post construction. Monitoring will be conducted in 
accordance with a study plan to be reviewed and approved by the USFWS. 
The monitoring study will include radio-telemetry of Indiana bats and 
monitoring an average of 5 to 10 Indiana bats annually. Reports will be 
submitted to USFWS and PGC. Monitoring will be conducted concurrently 
with monitoring for other Consol Projects. 

9. Take Reporting. Any dead or injured Indiana bats must be reported to 
USFWS, PGC, and PADEP within 48 hours of discovery. 

10. Water Quality Contingency Plan. CPCC will develop a contingency plan for 
effects of water quality degradation on Indiana bats. 

For Phases I and II, CPCC Bailey Mine previously agreed to permanently protect at 
least 260 acres of forest habitat off-site by conferring a permanent conservation 
easement or fee-simple land transfer. However, this measure was agreed upon prior 
to development of the USFWS in-lieu fee program, the Indiana Bat Conservation 
Fund. CPCC Bailey Mine will compensate for the loss of habitat for Phases I and II 
through the Indiana Bat Conservation fund, in a similar method as Phases III and IV. 

2.2 Phases III and IV 
The following 10 SSPM were developed by Consol to avoid and minimize adverse 
effects to Indiana bats. The SSPM will be incorporated in the PADEP mining permit 
for the Project. Implementation of 10 SSPM will ensure any take of Indiana bats as a 
result of the Project is incidental and in compliance with the terms and conditions of 
the 1996 BO issued to OSM, and is therefore not a prohibited taking. 

1. Avoid Impacts to Known Day Roosts. Escape roost 241-1 will be removed 
during Project construction. Effects of the loss of this roost are negligible and 
are discussed in Section 4.1.3.2 of the CRDA 5 and 6 BA. CPCC Bailey Mine 
and its contractors will avoid all direct and indirect impacts to all other known 
day roosts used by Indiana bats during Project construction, operation, and 
maintenance. The proposed removal of any known day roosts will require an 
assessment of their use, and further consultation with USFWS. 

2. Seasonal Tree Cutting. Trees will not be between 1 April and 30 September. 
During initial Project clearing (starting February 2010), CPCC may need to 
clear some of the remaining trees in the Project Area between 1 April and 15 
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April to meet Project deadlines and provide for human health and safety during 
clearing. If an extension beyond 31 March is required, and CPCC will partially 
compensate for the increased risk of harm to Indiana bats by increasing the 
ratio of land protected in Item 5 below from 2: 1 to 3: 1 for all forest cleared 
between 1 and 15 April. CPCC will notify the Fish and Wildlife Service of the 
need for an extension in writing, including the estimated amount of forest 
remaining, and an estimation of completion of clearing. If an extension is not 
required, the ratio will remain at 2:1 for the forest impacts (see 5 below). 

3. Hazardous Materials. Follow strict guidelines dictating the use and handling of 
hazardous materials and other contaminants, to minimize the potential for 
onsite or downstream impacts to water quality and/or the bat prey base. 
Project-specific SPCC plans are required by USEPA, and CPCC Bailey Mine 
will make these available upon request. 

4. E&S Controls. Implement comprehensive sediment and erosion control 
measures in accordance with approved PADEP and USACE permits for the 
Project to minimize downstream impacts to waterways. Project-specific 
erosion and sediment control plans will be used, and CPCC Bailey Mine will 
make these available upon request. 

5. Habitat Compensation. Within the 526.4-acre permit area, 350 acres are 
forested of which 350 acres of forest will be removed. To partially compensate 
for the long-term loss and degradation of forest habitat in the permit area, 
forest habitat will be permanently protected off-site at a 2: 1 compensation ratio 
for forest (700 acres) and a 0.5:1 (88.2 acres) ratio for nonforested habitat. 
Off-site habitat compensation will be accomplished via a monetary contribution 
to the Indiana Bat Conservation Fund in the amount of $882,784.00 
($1120.00/acre x 788.2 acres; Appendix B). These numbers are higher than 
the standard of $588,000.00 ($1120.00/acre x 525 mitigation acres) required 
by the current Indiana Bat Mitigation Guidelines for Greene County, 
Pennsylvania. Within two (2) weeks of the date of permit issuance, applicant 
will provide the PADEP and USFWS with documentation that the in-lieu-fee 
compensation has occurred. CPCC may clear trees between 1 April and 15 
April, but this clearing will require compensation at the rate of 3: 1. Any permit 
amendments or modifications that would result in forest impacts exceeding 
those detailed above will require further coordination with the PADEP and 
USFWS. 

6. Phased Forest Removal. Because the entire CRDA 5 and 6 Project is 
permitted in phases, timber removal will be staged by Project phase (Phase I 
and II = refuse conveyor and sedimentation pond, Phase III = CRDA 5, Phase 
IV= CRDA6). 

7. Reclamation. Following the life of CRDA 5 and 6, CPCC will reclaim the area 
within guidelines and timeframes for coal refuse disposal area reclamation for 
bond release. 
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8. Indiana Bat Monitoring. CPCC will contract with a qualified Indiana bat 
surveyor to monitor the effects of Project construction and operation on 
Indiana bats and their use of foraging habitat, roosting habitat, and travel 
corridors for 5 years, post construction. Monitoring will be conducted in 
accordance with a study plan to be reviewed and approved by the USFWS. 
The monitoring study will include radio-telemetry of Indiana bats and 
monitoring an average of 5 to 10 Indiana bats annually. Reports will be 
submitted to USFWS and PGC. Monitoring will be conducted concurrently 
with monitoring for other CPCC Projects. 

9. Take Reporting. Any dead or injured Indiana bats must be reported to 
USFWS, PGC, and PADEP within 48 hours of discovery. 

10. Water Quality Contingency Plan. CPCC will develop a contingency plan for 
effects of water quality degradation on Indiana bats. 

11. Under SSPM #5 for Phases I and II of the project, CPCC had offered to 
provide at least 260 acres of forest off-site to partially compensate for habitat 
lost due to construction. This proposal was made prior to the development of 
the current mitigation guidelines. This habitat transfer was to be made prior to 
putting CRDA 5 and 6 into operation. CPCC now offers to provide off-site 
habitat compensation via a monetary contribution to the Indiana Bat 
Conservation Fund in the amount of $291,200 ($1120.00/acre x 260 acres) for 
Phases III and IV (Appendix C). 

13.0 Take Reporting 

cpec Bailey Mine, through approval from PADEP, will quantify the take resulting 
from the Project. During construction, epec Bailey Mine will annually report to 
PADEP and USFWS the number of 1) dead Indiana bats found, 2) injured Indiana 
bats found, 3) forest acres cleared, 4) primary maternity roosts cut, and 5) alternate 
maternity roosts cut. After construction is complete, epcc Bailey Mine will report 
PADEP and USFWS any dead or injured Indiana bats if they are found. The report 
will be in a table format and include the Project name and maternity colony affected. 
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14.0 Explanation of Concurrence 

If PADEP, the regulatory authority, decides not to implement one or more of the 
SSPM recommended by USFWS, it must provide a written explanation to USFWS If 
the USFWS field office concurs with the regulatory authority's action, it will provide a 
concurrence letter as soon as possible. However, if USFWS does not concur, the 
issue must be elevated through the chain of command of the regulatory authority, 
USFWS, and (to the extent appropriate) OSM for resolution. 
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APPENDIX A 
USFWS LETTER 



MAR-20-2009 FRI 08:50 AM PAFO FAX NO. 8142340748 

United States Depru1ment of the Interior 

Craig Burda 

FISI-I AND WILDLIFE SERVICE 
Pennsyl v~1nia Field Offict: 

315 South Allen Street, Suite 322 
State College, Pcnnflylvania 16801 .. 4850 

Murch 20, 2Q09 

Pennsylvania Department of Envirorunental Protection 
25 Technology D1; ve 
California Technology Parle 
Coal Center, Pennsylvania 15423 

RE: 'USFWS Project #2007-1928 
Consol's Bailey Mine: Phases 1. and 2 of eRDA 5 and 6 
Conl Refuse Conveyor (DEP permit #30810703; eRDA 1 and 2) and Sedimentation 
Pond Development (CMAP #30080701) 

Dear Mr. Burda: 

P. 02 

This documents ongoing discussions between the Fish and Wildlife Service and Consol 
Pennsylvania Coal Conlpany fegarding the proposed coal refuse conveyor and sedilnentation 
pond, which ~\Te being permitted as Phases 1 and 2, respectively. of Coal Refuse Disposal Areas 
(eRDA) 5 and 6. The subject mining activities are associated with the openltion of Consol's 
Bailey Mine, located in Richhill Township, Groene County, Pennsylvania. The following 
comments are provided pursuant to the Endangered Species Act of 1973 (87 Stat. 884, as 
amended: 1.6 U.S.C. 1531 et seq.) to ensure the protection of endangered and threatened species. 

Project Description 

On March 6 and 11,2009, project infonnation wm; provided to this office by Consal's 
consultant, Environmentnl Solutions & Innovations, Inc. (hel'oinafter referrod to as ES1). The 
lA-mile long coal refuse conveyor will transport coal rcfL1Se from the Bailey Processing Plant to 
eRDA 5 and 6, while the sedimontation ponel will store runoff from eRDA Sand 6. The pellnit 
areas associated with [he con'veyor and pond are 88 acres and 91.5 acres, respectively. 

Federally Listed Species 

The proposed project areas contain Indiana bats and Indiana bat maternity habitat. as 
documented by mist-net and raruo-telemetry sttldiea conducted by Civil and Environmental 
Consultants t Inc., in the summer of 2007. Llnd by ESI in the summer of 2008. Study methods and 
results are detailed in the reports entitled "Indiana Bat (Myotis sodalls) Survey ~eport - Bai ley 
Coal Refuse Disposal Areas No.5 & 6, Richhill Township, Greene County, Pennsylvania" and 
"Summer Mist Net and Radio-telemetry Studies of the Federally Endangered Indiana Bat on the 
Consol Pennsylvania Coal Company LLC Bailey Mine Crabapple Overland Belt Project in 
Groene County, Pennsylvania." 
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Based on the 2007 and 2008 study reports, Indiana bats have been docum.ented to forage and 
roost within the permit areas associated with the proposed sediment pond and conveyor. 
Construction of these project phases will result in the loss of approximately 40 acres of forest 
within the 8S-acre pennit area associated with the conveyor, and approximately 72 acres of 
forest within the 91.5-acre pelmit area associated with the sedimentation pond. A roost-tree 
assessment of 130.5 acres of the 179.5~l;lcre Phase 1 and Phase 2 project areas resulted in the 
identification of 627 potential roost trees, of which 15 percent was considered high quality. In 
total, 113.5 acres of forest habitat will be destroyed along with 66 acres of non-forest habitat 
(open fields, shrublancls), The forest habitat is currendy suitablo for both foraging and roosting, 
although its quality for roosting ranges from low to moderate based on the density of high quality 
roost trees. The non-forest habitat is occasion~\ny used for foraging, although obviously to a 
lesser extent than the forests. 

Due to the destruction and fragmentation of occupied Indiana bat foraging and roosting habitat, it 
is our determination that tako of Indiana bats will occur. This tnke is likely to OCCllr in the form 
of harm and harassment, sinco tree-cutting and land-clearing in the prctiect area will reduce 
habitat availability for individual Indiana bats and for the maternity colony as a whole. 
Considering only a small nUlnber of individuals associated with the maternity colony were radio
tracked in 2007 and 2008, and two of these individuals were documented to usc forest habitat in 
the project area, it is likely that other females and their young use the project area as wel1. 
Consequently, several Indiana bats may experience the loss of at least ot' portion of their 
individual foraging and roosting areas as a result of the construction of Phases 1 and 2 of CRDA 
5 and 6. Indiana bats that currently forage and roost in the project area will have to shift to 
nearby forest areas, potentially increasing conlpetition or displacing otber resident bats. Bats 
that lose a significant amount of foraging habitat may experience a reduction in fitness sufficient 
to compromlse their survival or reduce their reproductive potential Furthennore, habitat loss is 
not limited to these pruticular project phases. Past, ongoing. and future mining activities 
associated with the Bailey Mine are ex.pected to forther reduce habitat, resu]ting in cumulative 
adverse effects on this species. 

The loss of forest in the conveyor and sediment pond project areas will also fraglnent and isolate 
the nearby foraging habitat that was identified within eRDA 5 and 6 in 2008. As a result, this 
habitat is lil(ely to become unavailable for Indi.ana bat use well before it is proposed for clearing 
dUling Phases 3 and 4 of eRDA 5 and 6. A combination of habitat loss and fragmentation are 
ex.pected to cause bats to increase travel distances or further shift their habitat use, negalively 
affecling survival and reproduction. In addition, noise from blasting, conveyor operation, and 
llse of the associated mine lands wjll affect tho use of foraging and roosting habitat nearby, 
unless or until bats eventually acclimate to the noise. 

Although it is not possible to quantify take at this time, it is likely that the proposed project will 
adversely affect female Indiana bats and their young. Effects arc expected to be most significant 
in. the first year following tree-clearing as bats return to find portions of their foraging areas cut 
or fragmented. They win be facing the effects of habitat loss and fragrnentation upon their 
arrival in the spring; this is a time when they are in relative1y poor body condition, with depleted 
fat reserves following the winter hibernation period. Bats that lose a significant amount of 
fOTLlging 01' roosting habitat are likely to experience c:m increased ris1~ of mortality, as well as a 
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reduction in reproductive potential. Whi)e several individual members of the matcmity colony 
are likely to be affected, we expect the maternity colony itself to persist. The implementation of 
species .. specific protective measures will mjnimize the risk of taking individual bats. and reduce 
adverse effects on the maternity colony as a whole. 

Incidental Take Authot;7.ation 

In 1996, the Service issued a biologicaJ opinion to the Office of Surface Mining on the approval 
and implementation of sUlface coal mining and reclamation operations LInder State and Federal 
regulatory programs adopted. pursuant to the Surface Mining Control and Reclamation Act of 
1977 (SMCRA). In that opinion, the Service determined that mining operations conducted 
pursuant to SMCRA were not likely to jeopardize the continued existence of federally listed 
species due to the protective provisions wi Chin SMCRA, and the associated State regulatory 
programs which were developed to be consistent with SMCRA. Some of these provisions 
include the following: 

• The requirement chat pen:nit applications include site-specific infonnation about listed 
and proposed, endangered and threatened species, as well as measures to minimize 
nnpacts on and enhance these resources. 

• The requirement that the regulatory authority provide written notification to State and 
Federal fish and wildlife agencies whenever the State receives an application for a new 
permit. significant revisions of a pennit. or pelmit renewal. Furthermore, the regulatory 
autholity must document consider4tion of all comments received in response to the 
notificaLions. 

• The requirenlent that the regulatory authority make a written finding that the proposed 
operation wou) d not affect the continued existence of endangered or threatened species, 
or result ill destruction or adverse modification of their critical habitats t as detennined 
under the Endangered Species Act. 

• The requirelnent that operators minimize disturbance of and adverse impacts on fish and 
w.ildlife. 

• The requirement that operators enhance and restore habitats of high value for fish and 
wildlife. 

• The requirement that the operator notify the regulatory authority of the presence of a 
protected species within the permit area. 

• The requirement that the regulatory authority consult with State and Federal fish and 
wildlife agencies to detennine whether and under what conditions a coal mining 
operatioll may proceed when listed species are present. 

3 



MAR-20-2009 FRI 08:50 AM PAFO FAX NO. 8142340748 P, 05 

Sections 4(d) and 9 of the Endangered Species Act prohibit the taking of listed specjes of fish 
and wildlife without a special exemption. Under the terms of §§7(b)(4) and 7(0)(2) of the Act, a 
taking that is incidental to and not intended as part of the agency action is not a prohibited taking 
if the taJeing is in compliance with the temlS and conditions of the incidental take $tatement in the 
Service's biological opinion. To be exempt fTom the take prohibitions of §9 of the Act, the 
SMCRA regulatory H.uthorities must comply with the terms and conditions. of the 1996 biological 
opinion, which require 1) implementation and compliance with species-specific protective 
measures; 2) quantification of talce, whenever possible; and 3) notification to the Service when 
dead or injured individuals of a listed species ate found. The spccies~specific protective 
measures must be included in and enforceable under the State mining permit. 

To minimize adverse effects on Indiana bats, we have developed the following species-specific 
protecti on and enhancenlent measures and Consol has agreed to implement them. Incorporation 
of these measures into the Pennsylvania Department of Environmenta1 Protection (PADEP) 
mining permit for the coal refuse conveyor (Phase 1) and sedimentation pond (phase 2) of 
eRDA 5 and 6, and iIllplelnentatlon of these measures by Consol, will ensure that incidental take 
resulting from this project is in compliance with the tenDS and conditions of the 1996 biological 
opinion, and therefore not considered a prohibited taking: 

1) Avoid Impacts to Kn.own Day ROO.ftS. Consol Pennsylvania Coal Company (epCe) and 
its coniTRctors will avoid all direct and indirect impacts to all known day l'oosts used by 
Indiana bats dUling project construction, openttion and maintenance. The proposed 
removal of any known day roosts will require an assessment of their use, and further 
consultation with the Fish and Wildlife Service. 

2) Seasonal Tree-cutting Restl1ctioll. Trees win not be cut between April! and September 
30. During ini.tial Project clearing (March 2009), epee win cut all of the 627 potential 
roost trees identified duling the February 2009 roost tree inventory. epee may need to 
clear some of the remaining trees in the project area between April 1 and April 1.0 to meet 
Project deadlines and provide for hUman health and safety during deming. If an 
extension beyond March 31 is reqUired, epec will notify the Fish and Wildlife Service 
of the need for an extension in writing. and epee will partia11y compensate for the 
increased risk of harm to Indiana bats by increasing the amount of land protected in Item 
5 below from 260 forest acres to 373.5 forest acres. This increase inc]udes a 3:1 
compensation ratio for the 113.5 acres of forest impacts and 0.5:1 ratio for the 66 acres of 
non-forest impacts. If an extension is not required, the ratio wil11"cmain at 2: 1 for the 
113.5 acres of forest impacts (see Item 5 below). 

3) Hazardous Materials. Follow strict guidelines dictating the use and handling of 
hazardous materials and other contaminants, to miniIni~e the potential for onsite or 
downstream impacts to water quality ancVor the bat prey base. Project-specific spill 
prevention, control, and countermeasures (SpeC) plans are required by the USEPA, and 
(he nlining company wl111nalce these available upon request. 
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4) E&S Controls. Implement comprehensive sediment and erosion control measures 'in 
accordance with approved PADEP and U.S. Army Cor.ps of Engineers permit$ for the 
project to minimize downslTeam impacts to waterways. Project-specific erosion and 
sediment control plans will be used, and the mining company will make these available 
upon request. 

P. 06 

5) Habitat Conservation. To pania1Jy compensate for the long-tenn loss of Indiana bat 
habitat in the project aren. pennanently protect forest habitat off-site by confening a 
pennanent conservation easement or fee-simple land transfer to the Pennsylvania Game 
Comnlission or another land conservation entity approved by the U.S. Fish and Wildlife 
Service (e.g., Wostem Pennsylvania Conservancy, The Nature Conservancy). cpee will 
permanently protect at least 260 acres of forest habitat off-site (2:1 ratio for the 113.5 
acres of forest impacts, 0.5: 1 ratio for the 66 acres of non .. forest impacts). 

a. In selecting pfoponies for conservation, epcc will consider contiguity to existing 
cpee conservation easements (i.e. t Crabapple Beltline Conservation Easements), 
State Game Lands, and other conservation features in the area. -cpee will also 
consider habitat quality (e.g .• presence of high quality roost trees, wethmds, streams t 

mature forest, etc.) and Indiana bat habitat usc as reflected in the Indiana bat study 
reports. epee will submit a nlap, and description of the parcels to be conf'en'ed to 
conservation easements, to the Fish and Wildlife Service for approval. 

h. The conservation easements will be conferred prior to putting the coal refuse 
conveyor and sediment"tion pond into operation (tentatively November 2011). 
cpce will inform the Fish and Wildlife Service of any project delays. 

c. The easements will confer the following rights to the easenlent holder: a) all 
recreational rjghts, including, but not Umited to hunting. fishing, hi.king~ and bird 
watching; b) forest management consistent with a cunent managenlent plan that has 
been reviewed and approved by the Fish and Wi1cUife Service, and determined by the 
Service to be beneficial to, and in the best interests of, Indiana bats; c) habitat 
management, including1 but not limited to, management of forests, $hrublands, and 
grasslands; and d) wildlife monitoring and manngelnent. 

d. The easement win cover each land parcel in its entirety, except where lesser coverage 
is detetmined by the Fish and Wildlife Serv.ice and easement holder to be acceptable. 

e, The easement will provide for access by the Pennsylvania Game Commission, the 
Fish and Wildlife Service, a.nd their contractors or pennittees for the purposes of 
studying, monitoring, and managing Indiana bats and their habitat. 

f. The easement holder win have first right of refusal. 

g. No subdivision of land P~lI'ce1s will occur within the easement area. 
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h. Easement lands will be enrolled in the Pennsylvania Game Commission's 
Cooperati ve Public Access Program. 

P. 07 

i. epee will provide funding to the easement holder for the purpose of monitoring, 
managing, and ~nforcing the conservation easement. as well as providing for the 
conservation needs of the resident Indiana bat Dlaternity colony. Funding will be 
negotic.lted between epee and the easement holder for the purposes of managing the 
easement and the easement h.lnds l which will dictate funding. 

j. cpec may remove up to 10 acres of forest within the easement area to address 
maintenance or operational needs ~).Ssociated with mining. This will be done in 
coordination with the Fish and Wildlife Service and easement holder. Forest habitat 
removal within the easenlcnt lands will be compensated at a 10:1 ratio. 

k. cpee agrees to use the same mitigation ratios for the remaining portions of eRDA 5 
and 6 as those project phases arc developed. 

6) Phased Forest Re.moval. Because the entire eRDA 5 and 6 project is permitted in 
phases, timber removal will be staged by project phase (Phase 1 and 2 == refuse conveyor 
and sedimentation pond7 Phase 3 := eRDA 5. Phase 4 = eRDA 6). 

1) Restoration of Conveyor Project Area. Following the life of the coal rofllse conveyor 
(conveyor llse is estimated at 20 yetlrs). epee will remove the conveyor. and the 
conveyor area will be reclaimed and allowed to re-vegetate with native woody 
vegetation. l."he conveyor will be removed within two years after its use has ceased. 

8) Indiana Bat Mon.itorin.g. epee will contract with a qualified Indiana bat surveyor to 
monitor the effects of project construction and operation on Indiana bats and their use of 
foragi.ng habitat, roosting habitat, and travel corridors for fivo years post-construction. 
Monitoring will be done in accordance with a study plan to be reviewed ~\nd approved by 
the Fish and Wildlife Service. The monitoring study will include radio-telemetry of 
Indiana bats, and monitor an average of 5 to 10 Indian,) bats annually. Reports will be 
submitted to the Service and POCo 

9) Take Reporting. Any dead or injured Indiana bats must be reponed to the Fish and 
Wildlife Service. Pennsylvania Game Commission, and PADEP within 48 haul's of 
discovery. 

10) Conservation Plan. epee win prepare an Indiana bat conservation plan. The purpose of 
this plan is to identify the needs of the resident Indiana bat matenlity colony. particularly 
with respect to foraging, roosting, and travel corridors. This plan is subject to review ~md 
approval by the Fish and Wi Idlife Servico, and will assist epee, the Service, and the 
poe in identifying and prioritizing 'habitat for conservation. 

To complete our admjnistrative file for this project, we request that you provide us with a copy 
of that portion of the PADEP u1ining permit(s) containing the species .. specific protective 
measures, along with the PADEP permit number(s) for this project. 
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These COIDlnents relate only to endangered and threatened species under our judsdiction. 
Consequently, this letter is not to be construed as addressing Fish and Wildlife Service concerns 
under the Fish and Wildlife Coordination Act or other authorities. Additional comments related 
to ~mticipated stream impacts associated with eRDA 5 and 6 will be provided under separate 
cover. 

Please contact Carole Copeyon of my staff at 814-234-4090 if you have any questions or roquire 
further assistance. 

Sincerely, 

c;27.4< ~~~---
David Densmore 
Supervisor 

7 



APPENDIX B 
CALCULATION OF CONTRIBUTIONS TO 

PENNSYLVANIA'S INDIANA BAT CONSERVATION FUND 
IN PARTIAL MITIGATION FOR CONSTRUCTION OF 

CRDA 5 & 6 PHASES III AND IV, CPCC BAILEY MINE 



CALCULATION SHEET FOR 
INDIANA BAT HABITAT COMPENSATION 

USFWS Project # _2_0_0_7_-1_9_2_8 _____ _ Date 22 February 2010 

Project Name: CPCC Bailey Mine CRDA 5 and 6 Phases III and IV 

Project Location (township and county): _Richhill Townshjp, Greerl~ C:;c:>~~t}" __ _ 
Project Type: Timber removal for coal refuse disposal area 

Hibernaculum and/or Maternity Colony Affected: Greene County Maternity Colony 

Table 1. Calculation of Compensation Acres 

IMPACT TYPE IMPACT MULTIPLIER 1 COMPENSATION 
ACRES ACRES 

Summer Habitat LOSS2 

Known maternity habitat (forested) 350 ~ 2.0 700 
Known non-maternity habitat 1.0 
Pe~8~i&1 hu6it~ Known ODen habitat 176.4 0.5 88.2 

Swarming Habitat LOSS4 

P2orP3 1.5 
P4 1.0 

Overlapping Habitat Loss5 

Known maternity and swarming habitat Choose highest multiplier from above 
occur together (maternity or swarming) appropriate 

for the impact, and add 1.0 to the multiplier 

Note: Compensation for this Project includes a higher compensation 
788.2 ratio for forest lands AND compensation for open lands 

1 Multiplier assumes permanent habitat protection will occur in accordance with the Indiana Bat Mitigation 
Guidance for Pennsylvania. 

2 Loss of known summer habitat assumes such loss will occur when bats are NOT present (i.e., between October 15 
and March 31). If this is not the case, a detailed risk assessment will be necessary to identify measures to minimize 
the risk of take, and a higher multiplier will be used due to the risk of direct impacts. 

3 For forest impacts ~ 40 acres, applicants can either conduct mist-net surveys in accordance with the Service's mist
netting guidance OR assume presence. When assuming presence, a seasonal restriction will apply, along with a 
0.5: 1 compensation ratio for forest impacts. In the absence of a seasonal restriction, a 1: 1 compensation ratio 
applies, and a risk assessment will be necessary. 

4 Swarming habitat is suitable habitat within a 10-mile radius of Indiana bat hibemacula. Loss of swarming habitat 
assumes such loss will occur when bats are NOT present (i.e., between November 15 and March 31). If this is not 
the case, a detailed risk assessment will be necessary to identify measures to minimize the risk of take, and a higher 
multiplier will be used due to the risk of direct impacts. 

5 Loss of summer and swarming habitat assumes such loss will occur when bats are NOT present (i.e., between 
October 15 and March 31). lfthis is not the case, a detailed risk assessment will be necessary to identify measures 
to minimize the risk of take, and a higher multiplier will be used due to the risk of direct impacts. 



Table 2. Calculation of Deposit when using the Indiana Bat Conservation Fund 

Location of Impact 
Compensation 

Acres CostlAcre6 IBCF Deposit' 
(County) 

(from Table 1) 

Adams TBD 
Armstrong/Butler $1890 
Beaver/Lawrence $2126 
Bedford TBD 
Berks TBD 
Blair TBD 
Centre TBD 
Fayette $1400 
Greene 788.2 $1120 $882.784.00 
Huntingdon TBD 
Luzerne TBD 
Mifflin TBD 
Somerset TBD 
Washington $2530 
York TBD 
Other areas (not listed above) TBD 

USFWS use only 

Recovery Focus Area to be credited with the above IBCF Deposit: 

6 Revised 11109/09. Cost/acre subject to change, based on a periodic re-evaluation ofland comparable values by the 
Pennsylvania Game Commission. Cost per acre reflects land cost per acre, plus 10% for expenses associated with 
land acquisition (e.g., title search, transfer taxes, land survey, recording fees, etc.) 

7 Multiply the number of Compensation Acres by the Cost/Acre to determine the amount to be submitted to the 
Indiana Bat Conservation Fund. 



APPENDIXC 
CALCULATION OF PROPOSED CONTRIBUTIONS TO 

PENNSYLVANIA'S INDIANA BAT CONSERVATION FUND 
IN PARTIAL MITIGATION FOR CONSTRUCTION OF 
CRDA 5 & 6 PHASES I AND II, CPCC BAILEY MINE 



CALCULATION SHEET FOR 
INDIANA BAT HABITAT COMPENSATION 

USFWS Project # _2_0_0_7_-1_9_28 ______ _ Date 22 February 2010 

Project Name: epee Bailey Mine eRDA 5 and 6 Phases I and II 

Project Location (township and county): ~ R~~hhill T9wnship, Gree,!~c:;ou"-!y __ 

Project Type: Timber removal for coal refuse disposal area 

Hibernaculum and/or Maternity Colony Affected: Greene County Maternity Colony 

Table 1. Calculation of Compensation Acres 

IMPACTTVPE IMPACT 
MULTIPLIER 1 COMPENSATION 

ACRES ACRES 

Summer Habitat LOSS2 

Known maternity habitat (forested) 113 ~ 2.0 226 
Known non-maternity habitat 1.0 
P8~emial haai~atj Known ooen habitat 68 0.5 34 -

Swarming -Habitat LOSS4 

P2 or P3 1.5 
P4 1.0 

Overlapping Habitat Loss5 

Known maternity and swarming habitat Choose highest multiplier from above 
occur together (maternity or swarming) appropriate 

for the impact, and add 1.0 to the multiplier 

Note: Compensation for this Project includes a higher compensation 
260 ratio for forest lands AND compensation for open lands 

I Multiplier assumes permanent habitat protection will occur in accordance with the Indiana Bat Mitigation 
Guidance for Pennsylvania. 

2 Loss of known summer habitat assumes such loss will occur when bats are NOT present (Le., between October 15 
and March 31). Ifthis is not the case, a detailed risk assessment will be necessary to identify measures to minimize 
the risk of take, and a higher multiplier will be used due to the risk of direct impacts. 

3 For forest impacts 2: 40 acres, applicants can either conduct mist-net surveys in accordance with the Service's mist
netting guidance OR assume presence. When assuming presence, a seasonal restriction will apply, along with a 
0.5: 1 compensation ratio for forest impacts. In the absence of a seasonal restriction, a 1: 1 compensation ratio 
applies, and a risk assessment will be necessary. 

4 Swarming habitat is suitable habitat within a 10-mile radius of Indiana bat hibernacula. Loss of swarming habitat 
assumes such loss will occur when bats are NOT present (Le., between November 15 and March 31). If this is not 
the case, a detailed risk assessment will be necessary to identify measures to minimize the risk of take, and a higher 
multiplier will be used due to the risk of direct impacts. 

5 Loss of summer and swarming habitat assumes such loss will occur when bats are NOT present (Le., between 
October 15 and March 31). If this is not the case, a detailed risk assessment will be necessary to identify measures 
to minimize the risk of take, and a higher multiplier will be used due to the risk of direct impacts. 



Table 2. Calculation of Deposit when using the Indiana Bat Conservation Fund 

Location of Impact 
Compensation 

Acres Cost/Acre6 IBCF Deposit' 
(County) 

(from Table 1) 

Adams TBD 
ArmstronglButler $1890 
Beaver/Lawrence $2126 
Bedford TBD 
Berks TBD 
Blair TBD 
Centre TBD 
Fayette $1400 
Greene 260 $1120 $291,200.00 _ 
Huntingdon TBD 
Luzerne TBD 
Mifflin TBD 
Somerset TBD 
Washington $2530 
York TBD 
Other areas (not listed above) TBD 

USFWS use only 

Recovery Focus Area to be credited with the above IBCF Deposit: 

6 Revised 11109/09. Cost/acre subject to change, based on a periodic re-evaluation ofland comparable values by the 
Pennsylvania Game Commission. Cost per acre reflects land cost per acre, plus 10% for expenses associated with 
land acquisition (e.g., title search, transfer taxes, land survey, recording fees, etc.) 

7 Multiply the number of Compensation Acres by the Cost! Acre to determine the amount to be submitted to the 
Indiana Bat Conservation Fund. 



United States Department of the Interior 

Craig Burda 

FISH AND WILDLIFE SERVICE 
Pennsylvania Field Office 

315 South Allen Street, Suite 322 
State College, Pennsylvania 16801-4850 

March 20, 2009 

Pennsylvania Department of Environmental Protection 
25 Technology Drive 
Califoll1ia Technology Park 
Coal Center, Pennsylvania 15423 

RE: USFWS Project #2007 -1928 
Consal's Bailey Mine: Phases 1 and 2 ofCRDA 5 and 6 

RECEIVE[) 

MAR 28 2009 

D~pr. of EU\'lrlJlllllcnta' Prorution 
CllUftmda Dislric( Officc 

Coal Refuse Conveyor (DEP pelmit #30810703; CRDA 1 and 2) and Sedimentation 
Pond Development (CMAP #30080701) 

Dear Mr. Burda: 

This documents ongoing discussions between the Fish and Wildlife Service and Consol 
Pennsylvania Coal Company regarding the proposed coal refuse conveyor and sedimentation 
pond, which are being permitted as Phases 1 and 2, respectively, of Coal Refuse Disposal Areas 
(CRDA) 5 and 6. The subject mining activities are associated with the operation of Consol's 
Bailey Mine, located in Richhill Township, Greene County, Pennsylvania. The following 
comments are provided pursuant to the Endangered Species Act of 1973 (87 Stat. 884, as 
amended; 16 U.S.C. 1531 et seq.) to ensure the protection of endangered and threatened species. 

Project DesCliption 

On March 6 and 11,2009, project information was provided to this office by Consol's 
consultant, Environmental Solutions & Innovations, Inc. (hereinafter refe11'ed to as ESI). The 
lA-mile long coal refuse conveyor will traQspo11 coal refuse from the Bailey Processing Plant to 
eRDA 5 and 6, while the sedimentation pond win store runoff from eRDA 5 and 6. The permit 
areas associated with the conveyor and pond are 88 acres and 91.5 acres, respectively. 

Federally Listed Species 

The proposed project areas contain Indiana bats and Indiana bat maternity habitat, as 
documented by mist-net and radio-telemetry studies conducted by Civil and EnvirolunentaI 
Consultants, Inc., in the summer of 2007, and by ESI in the summer of 2008. Study methods and 
results are detailed in the repOlis entitled "Indiana Bat (Myotis sodaUs) Survey Report - Bailey 
Coal Refuse Disposal Areas No.5 & 6, Richhill Township, Greene County, Pennsylvania" and 
"Summer Mist Net and Radio-telemetry Studies of the Federally Endangered Indiana Bat on the 
Consol Pennsylvania Coal Company LLC Bailey Mine Crabapple Overland Belt Project in 
Greene County, Pennsylvania." 



Based on the 2007 and 2008 study repolts, Indiana bats have been documented to forage and 
roost within the pennit areas associated with the proposed sediment pond and conveyor, 
Constluction of these project phases will result in the loss of approximately 40 acres of forest 
within the 88-acre permit area associated \vith the conveyor, and approxiInately 72 acres of 
forest within the 91.S-acre permit area associated with the sedimentation pond. A roost-tree 
assessment of 130.5 acres of the 179.5-acre Phase 1 and Phase 2 project areas resulted in the 
identification of 627 potential roost trees, of which 15 percent was considered high quality. In 
total, 113.5 acres of forest habitat will be destroyed along with 66 acres of non-forest habitat 
(open fields, shrublands). The forest habitat is cUlTently suitable for both foraging and roosting, 
although its quality for roosting ranges from low to moderate based on the density of high quality 
roost trees. The non-forest habitat is occasionally used for foraging, although obviously to a 
lesser extent than the fOl'ests. 

Due to the desttuction and fragmentation of occupied Indiana bat foraging and roosting habitat, it 
is our determination that take of Indiana bats will occur. This take is likely to occur in the fOlm 
of harm and harassment, since tree-cutting and land-clearing in the project area will reduce 
habitat availability for individual Indiana bats and for the mate111ity colony as a whole. 
Considering only a small number of individuals associated with the matetnity colony wel'e radio
tracked in 2007 and 2008, and two of these individuals were documented to use forest habitat in 
the project area, it is likely that other females and their young use the project area as well. 
Consequently, several Indiana bats may experience the loss of at least of pOltion of theil' 
individual foraging and roosting areas as a result of the construction of Phases 1 and 2 of eRDA 
5 and 6. Indiana bats that cUlTently forage and roost in the project area will have to shift to 
nearby forest areas, potentially increasing competition or displacing other resident bats. Bats 
that lose a significant amount of foraging habitat may experience a reduction in fitness s,ufficient 
to compromise their survival or reduce their reproductive potential. FurthelIDore, habitat loss is 
not limited to these particular project phases. Past, ongoing. and future mining activities 
associated with the Bailey Mine are expected to further reduce habitat, resulting in cumulative 
advel'se effects on this species. 

The loss of forest in the conveyor and sediment pond project areas will also fragment and isolate 
the nearby foraging habitat that was identified within eRDA 5 and 6 in 2008. As a result, this 
habitat is likely to become unavailable for Indiana bat use well before it is proposed for clearing 
during Phases 3 and 4 of eRDA 5 and 6. A combination of habitatloss and fragmentation are 
expected to cause bats to increase travel distances or further shift their habitat use, negatively 
affecting survival and reproduction. In addition, noise from blasting, conveyor operation, and 
use of the associated mine lands will affect the use of foraging and roosting habi tat nearby, 
unless or until bats eventually acclilnate to the noise. 

Although it is not possible to quantify take at this time, it is likely that the proposed project will 
adversely affect female Indiana bats and their young. Effects are expected to be most significant 
in. the first year following tree-clearing as bats return to find pol1ions of their foraging areas cut 
or fragmented. They will be facing the effects of habitat loss and fragmentation upon their 
allival in the spring; this is a time when they are in relatively poor body condition, with depleted 
fat reserves following the winter hibelnation petiod. Bats that lose a significant amount of 
foraging or roosting habitat are likely to experience an increased tisk of InortaIity, as well as a 



reduction in reproductive potential. While several individual members of the matelnity colony 
are likely to be affected, we expect the matelnity colony itself to persist. The implementation of 
species-specific protective measures will minimize the tisk of taking individual bats, and reduce 
adverse effects on the maternity colony as a whole. 

Incidental Take Authodzation 

In 1996, the Service issued a biological opinion to the Office of Surface Mining on the approval 
and implementation of sunace coal mining and reclamation operations under State and Federal 
regulatory programs adopted pursuant to the Surface Mining Control and Reclamation Act of 
1977 (SMCRA). In that opinion, the Service determined that mining operations conducted 
pursuant to SMCRA were not likely to jeopardize the continued existence of federally listed 
species due to the protective provisions within SMCRA, and the associated State regulatory 
programs which were developed to be consistent with SMCRA. Some of these provisions 
include the follo,ving: 

• The requirement that permit applications include site-specific information about listed 
and proposed, endangered and threatened species, as well as measures to minimize 
impacts on and enhance these resources. 

• The requirement that the regulatory authority provide written notification to State and 
Federal fish and wildlife agencies whenever the State receives an application for a new 
permit, significant revisions of a permit, or permit renewal. FUlthermol'e, the regulatory 
authority must document consideration of all comments received in response to the 
notifications. 

• The requirement that the regulatory authority make a wrjtten finding that the proposed 
operation would not affect the continued existence of endangered or threatened species, 
or result in destruction or adverse modification of their critical habitats, as detelmined 
under the Endangered Species Act. 

• The requirement that operators minimize disturbance of and adverse impacts on fish and 
wildlife. 

• The requirelnent that operators enhance and restore habitats of high value for fish and 
wildlife. 

• The requirement that the operator notify the regulatory authority of the presence of a 
protected species within the permit area. 

• The requirement that the regulatory authotity consult with State and Federal fish and 
wildlife agencies to determine whether and under what conditions a coal mining 
operation may proceed when listed species are present. 
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Sections 4(d) and 9 of the Endangered Species Act prohibit the taking of listed species of fish 
and wildlife without a special exemption. Under the terms of §§7(b)(4) and 7(0)(2) of the Act, a 
taking that is incidental to and not intended as part of the agency action is not a prohibited taking 
if the taking is in compliance with the te1ms and conditions of the incidental take statement in the 
Service's biological opinion. To be exempt from the take prohibitions of §9 of the Act, the 
SMCRA regulatory authorities must comply with the telms and conditions of the 1996 biological 
opinion, which require 1) implementation and compliance with species-specific protective 
measures; 2) quantification of take, whenever possible; and 3) notification to the Service when 
dead or injured individuals of a listed species are found. The species-specific protective 
measures must be included in and enforceable under the State mining pel'mi t. 

To minimize adverse effects on Indiana bats, we have developed the following species-specific 
protection and enhancement measures and Consol has agreed to implement them. Incorporation 
of these measures into the Pennsylvania Department of Environmental Protection (PADEP) 
mining permit for the coal refuse conveyor (phase 1) and sedimentation pond (Phase 2) of 
CRDA 5 and 6, and implementation of these measures by Consol, will ensure that incidental take 
resulting from this project is in compliance with the telms and conditions of the 1996 biological 
opinion, and therefore not considered a prohibited taking: 

1) Avoid Impacts to Known Day Roosts. Consol Pennsylvania Coal Company (epee) and 
its contractors will avoid all direct and indirect impacts to all known day roosts used by 
Indiana bats during project constluetion, operation and maintenance. The proposed 
removal of any known day roosts will require an assessment of their use, and fU11her 
consultation with the Fish and Wildlife Service. 

2) Seasonal Tree-cutting Restriction. Trees will not be cut between April! and September 
30. During initial Project clearing (March 2009), epee will cut all of the 627 potential 
roost trees identified during the February 2009 roost tree inventory. epec may need to 
clear some of the remaining trees in the project area between April 1 and April 10 to meet 
Project deadlines and provide for human health and safety during clearing. If an 
extension beyond March 31 is required, epee will notify the Fish and Wildlife Service 
of the need fOI" an extension in writing, and epce will partially compensate for the 
increased lisk of harm to Indiana bats by increasing the amount of land protected in Item 
5 below from 260 forest acres to 373.5 forest ael"es. This increase includes a 3:1 
cOlnpensation ratio for the 113.5 acres of forest impacts and 0.5:1 ratio for the 66 acres of 
non-forest impacts. If an extension is not required, the ratio will remain at 2: 1 fOI" the 
113.5 acres of forest impacts (see Item 5 below). 

3) Hazardous Materials. Follow strict guidelines dictating the use and handling of 
hazardous matelials and other contaminants, to minimize the potential fol' onsite or 
downstream impacts to water quality andlor the bat prey base. Project-specific spill 
prevention, control, and countermeasures (SpeC) plans are required by the USEPA, and 
the mining company will make these available upon request. 
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4) E&S C01ltro/s. Ilnplement comprehensive sediment and erosion control measures in 
accordance with approved P ADEP and U.S. Army Corps of Engineers permits for the' 
project to minimize downstream impacts to waterways. Project-specific erosion and 
sediment control plans will be used, and the mining company will make these available 
upon req uest. 

5) Habitat Conservatioll. To partially c01npensate for the long-term loss of Indiana bat 
habitat in the project area, pelmanently protect forest habitat off-site by confening a 
permanent conservation easement or fee-simple land transfer to the Pennsylvania Game 
COlnmission or another land conservation entity approved by the U.S. Fish and Wildlife 
Service (e.g., Westeln Pennsylvania Conservancy, The Nature Conservancy). cpee will 
permanently protect at least 260 acres of forest habitat off-site (2:1 ratio for the 113.5 
acres of forest impacts, 0.5: 1 ratio for the 66 acres of non-forest impacts). 

a. In selecting prope11ies for conservation, epee will consider contiguity to existing 
epec conservation easements (i.e., Crabapple Beltline Conservation Easements), 
State Game Lands, and other conservation features in the area. cpee will also 
consider habitat quality (e.g., presence of high quality roost trees, wetlands, streams, 
mature forest, etc.) and Indiana bat habitat use as reflected in the Indiana bat study 
reports. epec will sublnit a map, and descliption of the parcels to be conferred to 
conservation easements, to the Fish and Wildlife Service for approval. 

b. The conservation easements will be conferred prior to putting the coal refuse 
conveyor and sedimentation pond into operation (tentatively November 2011). 
epee will inform the Fish and Wildlife Service of any project delays. 

c. The easements will confer the follo\ving rights to the easement holder: a) all 
recreational rights, including, but not limited to hunting, fishing, hiking, and bird 
watching; b) forest management consistent with a current management plan that has 
been reviewed and approved by the Fish and Wildlife Service, and determined by the 
Service to be beneficial to, and in the best interests of, Indiana bats; c) habitat 
managelnent, including, but not limited to, management of forests, sluublands, and 
grasslands; and d) wildlife monitoring and management. 

d. The easement will cover each land parcel in its entirety, except \vhere lesser coverage 
is determined by the Fish and Wildlife Service and easelnent holder to be acceptable. 

e. The easement will provide for access by the Pennsylvania Game Commission, the 
Fish and Wildlife Service, and their contractors 01' pennittees for the purposes of 
studying, monitoring, and managing Indiana bats and their habitat. 

f. The easement holder will have first light of refusal. 

g. No subdivision of land parcels will occur within the easement area. 
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h. Easement lands will be enrolled in the Pennsylvania Game Commission's 
Cooperati ve Public Access Program. 

i. epcc will provide funding to the easement holder for the purpose of monitoring, 
managing, and enforcing the conservation easement, as well as providing for the 
conservation needs of the resident Indiana bat matelnity colony. Funding will be 
negotiated between cpce and the easement holder for the purposes of lnanaging the 
easement and the easement lands, which will dictate funding. 

j. epcc may remove up to 10 acres of forest within the easement area to address 
maintenance or operational needs associated with mining. This will be done in 
coordination with the Fish and Wildlife Service and easement holder. Forest habitat 
removal within the easement lands will be compensated at a 10:1 ratio. 

k. epce agrees to use the same mitigation ratios for the remaining portions of eRDA 5 
and 6 as those project phases are developed. 

6) Phased Forest Rel1wval. Because the entire CRDA 5 and 6 project is permitted in 
phases, timber removal will be staged by project phase (Phase 1 and 2 = refuse conveyor 
and sedimentation pond, Phase 3 = eRDA 5, Phase 4 = eRDA 6). 

7) Restoration of Conveyor Project Arecl. Following the life of the coal refuse conveyor 
(conveyor use is estimated at 20 years), cpec will remove the conveyor, and the 
conveyor area will be reclaimed and allowed to re-vegetate with native woody 
vegetation. The conveyor will be removed within two years after its use has ceased. 

8) Indiana Bat Monitoring. epee win contract with a qualified Indiana bat surveyor to 
monitor the effects of project construction and operation on Indiana bats and their use of 
foraging habitat, roosting habitat, and travel cOllidors for five years post-const!uction. 
Monitoring will be done in accordance with a study plan to be l'evie\ved and approved by 
the Fish and Wildlife Service. The monitoting study will include radio-telemetry of 
Indiana bats, and monitor an average of 5 to 10 Indiana bats annually. Reports will be 
submitted to the Service and PGC. 

9) Take Reporting. Any dead or injured Indiana bats must be reported to the Fish and 
Wildlife Service, Pennsylvania Game Commission, and P ADEP within 48 hours of 
discovery. 

10) Conservation Plall. epec will prepare an Indiana bat conservation plan. The purpose of 
this plan is to identify the needs of the resident Indiana bat maternity colony, particularly 
with respect to foraging, roosting, and travel corridors. This plan is subject to review and 
approval by the Fish and Wildlife Service, and will assist cpee, the Service, and the. 
poe in identifying and pliotitizing habitat for conservation. 

To complete our administrative file for this project, we request that you provide us with a copy 
of that p011ion of the PADEP mining permit(s) containing the species-specific protective 
measures, along with the P ADEP pelmit number(s) for this project. 
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These comments relate only to endangered and threatened species under our jurisdiction. 
Consequently, this letter is not to be construed as addressing Fish and Wildlife Service concelns 
under the Fish and Wildlife Coordination Act 01' other authorities. Additional comments related 
to anticipated stream impacts associated with eRDA 5 and 6 will be provided under separate 
cover. 

Please contact Carole Copeyon of my staff at 814-234-4090 if you have any questions or require 
further assistance. 

Sincerely, 

~;;14 .... ~~~--
David Densmore 
Supervisor 
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